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(i) 


| STATEMENT OF QUESTIONS PRESENTED 


Whether the Trial Court (during the trial of 


the cause on the issue of liability alone) erred: 


1. In directing a verdict on the cause of ac- 


tion for breach of contract at the end of plaintiff's 


case because the contract was not in evidence when (a) 
its existence was established by the pleadings and (b) 
a certain pamphlet which the pre trial order allowed 
into evidence without qualification was rejected by the 
court without examination on opposing counsel's unsworn 
testimony that it was not the contract when it was tender- 
ed to the court by the plaintiff, and 

2. In directing a verdict on the remaining 
causes of action for defamation following the defendant's 
case (a) after allowing defendant to introduce proof of 
truth and privilege, over timely objection, when defend- 
ant did not plead such defenses affirmatively and (b) 
when the defamatory publications were admitted by the 


defendant. 
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JURISDICTIONAL STATEMENT 
This is an appeal from the United States Dist- 


rict Court for the District of Columbia in a suit for 


breach of contract of medical and hospitalization insur- 
ance and defamation wherein damages claimed were aliens 
amount of $75,000.00, for, as it was alleged, that the 
Appellee (hereinafter, the defendant) failed to supply the 
Appellant (hereinafter, plaintiff) with medical attention 
and hospitalization provided for in the contract and that 
defendant published a report to plaintiff's wife, the D.C. 
Department of Health, which was republished to plaintiff's 
employer at the Pentagon, that plaintiff was suffering from 
tuberculosis which the complaint alleges to be untrue. 
Jurisdiction of the District Court was conferred 
by Title 11, Section 306, District of Columbia Code 1951 
Edition. The appeal is from a directed verdict aneered 
December 7, 1966, on the cause of action for breach of con- 
tract and a further directed verdict entered December 8, 


| 
1966, on the causes of action for defamation. 


Notice of appeal was filed January 4, 1967. 
| 


Jurisdiction of this appeal is granted by) 28 U.S.C. 
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STATEMENT OF THE CASE 


Plaintiff was a member of defendant Group 
Health Association, Incorporated, under a certain 
contract of medical and hospitalization insurance 


(JA 9, 13; T 6). As such he went to defendant's clinic 


on January 22, 1962, for medical attention, complaining 


of loss of weight, sweating, cough and malaise (t 7). 

He was examined, x-rayed and advised to continue medica- 
tion he had already begun (T 8). On February 9, 1962, 

he returned with the same complaints and was given a pre- 
scription (T 9) which was renewed February 14, 1962 

(T 10). 

On February 28, 1962, he called the defendant's 
clinic with the same complaint and was instructed to report 
to the clinic that day (T 11-12) where he was sent to a 
physician at the ‘clinic whom he never saw before. The 
plaintiff was then talked to by such physician as to what 
he expected could be accomplished in view of the lateness 
of the hour (T 13), to which the plaintiff replied that he 
had come as instructed (JA 13). 

An examination was then made. The physician 
raised the guestion of tuberculosis, took a history of it 
in the family (none), ordered an x-ray and instructed the 
plaintiff to call the next day (T 13-14). 

On the following day, two telephone calls came 


into plaintiff's home from the defendant's clinic. 


Plaintiff's wife answered both calls. The first she gave 
to the plaintiff as the caller requested. The caller (whose 
voice plaintiff recognized from a prior effort that day to 
reach the Doctor as instructed) identified herself at the 
defendant's clinic and told the plaintiff that he had 
pneumonia and that an effort was being made to obtain a 
hospital bed for him. The caller was not the physician, 
who was a man. The person who called was a woman. “There- 
after, another call came from the same caller, but lon this 
call she addressed herself to the plaintiff's wife and in- 
formed her that there had been a change in the diagnosis 
and that her husband had tuberculosis (T 15-17, 35-40, 
43-45, 47-48). The wife did not solicit such information, 
it was volunteered by the caller (T 47-48). The wife was 
then instructed by the caller to Parone to the defendant's 
clinic to collect the x-ray plate and take it to the 
Northwest Central Clinic on Upshur Street, (hereinafter) 
Upshur Street, a facility of the District of covaneile 
Department of Health (T 47-48). 
At Upshur Street, plaintiff's wife was Ademerezan 
to summons her husband from home (T 51). He appeared 
(T 51-52). Plaintiff and his wife were then told to go to 
D.C. General Hospital to make plans, including financial 
arrangements, to go to Glendale Tuberculosis sanatorium 


(T 52-53). At D.C. General Hospital the next day, plain- 


tiff and his wife were given instructions on isolating the 


plaintiff from unnecessary contact with other persons, the 
burning of books and papers used by the plaintiff, his 
sleeping separately and the segregation of his articles 
of household use until he went to Glendale (T 41-42). 
Such orders were observed (T 41). 

Several days later the plaintiff was advised 


by an acquaintance to see James R. Laurey, M.D. at 


Freedmens Hospital (T 24). Plaintiff saw Dr. Laurey who 


treated him as an out-patient until he was released to 
return to work, May 17, 1962 (T 24-28) where he was 
further examined 'atwhis employer's clinic and allowed to 
return to work (T 28-29). 

During the course of such treatment, Dr. Laurey 
engaged John W. Lawlah, M.D., a radiologist at Freedmens 
Hospital, who examined the plaintiff with his facilities 
ten times from March 8, 1962 to March 11, 1966, and reported 
to Dr. Laurey in writing (T 220-222-223). 

The x-ray plate delivered to Upshur Street from 
defendant's clinic, was accompanied by a letter from the 
defendant (JA 24) advising of its "impression" of 
tuberculosis (JA 3, 11). Defendant admits such letter in 
its answer (JA 11). The defendant also admits and there 
is testimony that defendant also informed Upshur Street by 
telephone (JA 12). Defendant also admits telling plain- 
tiff's wife that he had tuberculosis (JA 12). Upshur 


Street informed plaintiff's employer, the U.S. Air Force 


at the Pentagon (T 181) 

There was uncontradicted testimony that Upshur 
Street did not conduct a physical examination of the 
plaintiff (T 22, 51). | 

The answer to the complaint for libel and | 
slander (per se, per quod and malicious as well as | 
breach of contract) replies that such report to the plain- 
tiff's wife and Upshur Street was in accordance with law 
and the physician's duty to so report a case of tuberculosis 
or suspected tuberculosis (JA 11). | 

The Health Regulations referred to by the | 
defendant do not include a wife as a person to whom | 
such report is to be made (JA 29). There is in addition, 
uncontradicted testimony that the caller from defendant's 
clinic who informed plaintiff's wife that the plaintiff 
had tuberculosis, did not instruct her at that time nor 
at any time as to isolating the plaintiff (T 50), which is 
a requirement of the very same regulations to which the 


defendant refers (JA 28). Nor does the defendant's | 


| 
letter to Upshur Street contain a report of the specific 


instructions that are to be given concerning isolation as 
required by the very regulations the defendant refers to 
for justification and immunity (JA 28, 24). | 

At the end of plaintiff's case on a trial lof the 
issue of liability alone before a jury, the defendant moved 


for a directed verdict on the causes of action for libel 


& 
and slander (f 117) and, at the suggestion of the court, 
included the cause of action for breach of contract in 
such motion ( T 118). 
The Trial Court granted such motion for directed 
verdict on the cause of action for breach of contract 
(fT 122), as follows: 


" * * * Tf the contract is not in evidence, 
how can'the court act on a contract? * * *" 


notwithstanding: 


1. That the pre-trial order specifically provides: "The 
contract between GHA and Civil Service Comm and the 
pamphlet published by GHA with the approval of Civil 
Service Comm and the by-laws of GHA may be admitted in 
evidence at trial." (JA 18). 


2. That the Trial Court (without stating a reason or 
there being an objection made by opposing counsel) 
refused to permit the plaintiff to identify plaintiff's 
Exhibit 1 for Identification which was that pamphlet 


3. That the plaintiff made a motion to place such Exhibit 1 
for Identification into evidence which was rejected by 

the court without’ examination of the pamphlet (T 121-122), 
repeating the unsworn words of opposing counsel as 
testimony: "It is not the contract." (T 122). 


4. That plaintiff's membership in defendant Association 
under contract was alleged in the complaint (JA 9) and 
admitted in the answer (JA 13). 


5. That the answer to the complaint admits the plaintiff 
was treated at the defendant's clinic then turned away 
on defendant's impression of tuberculosis (JA 14). 


6. That counsel for the plaintiff specifically inquired of 
the court, before leaving the plaintiff on direct examin- 
ation, if the question of damages was to be gone into and 
received a negative reply (T 30). 

When, on the following day, plaintiff attempted 


to call the Trial Court's attention to such details by a 


7 
motion to reconsider, the Trial Court instructed counsel 
not to "bother". When counsel then attempted to indicate 
for the record the points he wanted to make, the Trial 
Court cut in and closed the matter by noting that it 
could be taken up on appeal (T 255). 

The Trial Court then denied defendant's motion 
for a directed verdict on the causes of action for libel 
and slander (T 122, 137) which defendant sought on its 
argument that the plaintiff, on reading into evidence from 
plaintiff's Exhibits 3a, 3b, 3c and 3e (JA 20, 21, 22) 
established the charge of tuberculosis to be ered naresy 
establishing the defense of truth for the defendant 
(T 117-118). In denying defendant's motion, the Trial Court 
specifically held that the proof before it did nee show 
that plaintiff had tuberculosis as defendant published 
(T 122-123) and ordered the defendant to present its case 
in defense (T 137). Whereupon, the defendant, opening 
its defense, called as witness the physician who come the 
reports of "impression" of tuberculosis to be made to Upshur 
Street and plaintiff's wife. 

After such physician was identified and his 
qualifications were given and accepted, plaintiff objectea 


to the line of testimony to be elicited from such jwitness 
a e| 


on the ground that it was intended to introduce evidence 
| 


or testimony that the publication was true or privileged 


when such affirmative defenses were not specially pleaded 


8 
as required by F.R.C.P. 8c (T 141). The Trial Court over- 
ruled such objection and examination of such witness con- 
tinued (T 144). He then testified over plaintiff's 
objection (T 148) that when the word impression is used by 
a physician as in his letter report to Upshur Street " * ** 
it is our impression that this individual has tuberculosis 
penumonia." (JA 24), it conveys a certainty (T 149). 
He then testified under cross examination that he was not 
positive of his diagnosis when he wrote his letter report 
to Upshur Street! (T 169). He also testified that he made 
his report when Plaintiff's Exhibits 3a, 3b, 3c and 3e 
(JA 20, 21, 22) were part of the defendant's file on the 
plaintiff (T 154-155). Exhibit 3a shows that a-sputum sample 
was ordered by another of defendant's physician over two 


_weeks previously; and Exhibit 3e is a caution by defendant's 


radiologist against a diagnosis of bronchial occluding 


lesion (JA 20, 22). 

The defendant then called as witness a physician 
from Upshur Street who testified that such clinic made a 
diagnosis of the'plaintiff's condition but no testimony 
was taken as to what such diagnosis was (T 180). The 
exhibit in connection with such testimony does not recite 
the diagnosis (JA 23). The same witness testified under 
cross examination that Upshur Street informed the plaintiff's 
employer, the U.S. Air Force at the Pentagon, that plaintiff 


had tuberculosis T 180-181). 


9 
Thereupon, plaintiff opened its case in rebuttal 


| 
and Dr. Lawlah was called as witness. After his qualifica- 


tions were accepted, he testified that the treating) physician 
| 
was dead (T 224), that he, at the request of the treating 


physician, examined plaintiff with his facilities at Freedmens 
| 


Hospital some ten times from March 8, 1962 to March 


(T 222-223) and made written reports to the treating physician 


(T 223-224). 


When asked on direct examination if,based on such exam- 
inations and his experience as a physician, he formed any 
Opinion based on reasonable medical certainty as to) whether 
or not the plaintiff was suffering from tuberculosis, the 
Trial Court, on objection from opposing counsel, limited 
the witness to giving a technical reading of such x-rays 
(T 234-235). 
Upon conclusion of plaintiff's case in rebuttal, 
the trial court ruled on defendant's renewed motion) for a 
directed verdict on the causes of action for libel and 
slander as follows: 
there was no showing of “anything but this 
impression of tuberculosis", that there was 
a “qualified privilege" and that the report 
of tuberculosis to the plaintiff's wife was 
a report to a person who “has an interest) in 
receiving" such information (T 256). 
| 
The Trial Court so ruled although counsel! for 
plaintiff had pointed out that the immunity attending a 
i 


privileged communication can be destroyed by excessive 


publication as to the wife, by lack of reasonable ground 
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on which to base'such report and by malice which when 


evidenced by hostility is a question for the jury and 


that when the publication charged is actionable per se 


malice is presumed as a matter of law (T 253-254) which 
was rejected by the Trial Court commenting that the law 
note submitted by counsel for the plaintiff contained a 
case (which the Trial Court did not identify from the 
eleven cases therein) that was reversed by the Supreme 
Court of the United States (T 254-255). A copy of such 


law note was also furnished to counsel for defendant. 


RULES INVOLVED 


FEDERAL RULES OF CIVIL PROCEDURE 


Rule 8: General Rules of Pleading 


(c) Affirmative Defenses. In pleading to a preceding 
pleading, a party shall set forth affirmatively accord and satis- 
faction, arbitration and award, assumption of risk, contributory 
negligence, discharge in bankruptcy, duress, estoppel, failure 


of consideration, fraud, illegality, injury by fellow 


iservant, 


laches, license, payment, release, res judicata, statute of frauds, 


statute of limitations, waiver, and any other matter ¢ 


an avoidance or affirmative defense. When a party has 


onstituting 
imistakenly 


designated a defense as a counterclaim or a counterclaim as a de- 
fense, the court on terms, if justice so requires, shall treat 
the pleading as if there had been a proper designation. 


1l 


STATEMENT OF POINTS 


l. Defendant's motion for a directed verdict 
on the cause of action for breach of contract at the end 
of plaintiff's direct case should not have been granted 
since the proof at that time spelled out a prima facie 
case on such cause of action. 

2. Defendant's motion for a directed verdict 
on the causes of action for libel and slander at the end 
of plaintiff's case in rebuttal should not have been 


granted since the evidence at the end of plaintiff's 


direct case spelled out a prima facie case on all such 


causes and any evidence put in by the defendant, even if 
properly admitted, raised issues for resolution by the 
jury and if such defense was properly. admitted, the re- 
buttal testimony raised, or should have been permitted to 


raise,sharp issues for the jury. 
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SUMMARY OF ARGUMENT 


A 


The directed verdict on the cause of action for 
breach of contract should not have been granted because: 
1. The absence of a contract in the court's 
hand at that time was of no moment since only liability 
was being considered and that a contract between the parties, 
and its nature had already been established by the pleadings. 
2. The pleadings established defendant's position 
that on its "impression" of tuberculosis in the plaintiff, 
it had no obligation thereon; thus it was for the defendant 
to point to the words of the established contract Hetween 
them which would excuse defendant of liability. 


3. And because before the court took its final 
| 


action it was tendered a document which it improperly 

rejected and, . 
4. Thereafter plaintiff did all that it could 

do to call the court's attention to details of importance 


which did not get a full hearing from the court. 
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B 

The directed verdict at the end of defendant's 
case (and plaintiff's case in rebuttal) on the remaining 
causes of action for defamation should not have been 
granted because: 

lL. The Trial Court, in denying the same motion 
at the end of plaintiff's direct case, held as it must have, 
that plaintiff's proof spelled out a prima facie case 
thereon. 


2. The defense, even if properly admitted over 


timely objection that affirmative defenses were not avail- 


able to the defendant because it did not specially plead 


them, still left issues for the jury. 


c 


The Trial Court should have allowed plaintiff's 
rebuttal witness to testify directly as to whether or not 
plaintiff had tuberculosis at the time in question since 
it was shown that such witness: 

1. Had knowledge based on ten times the number 
of examinations conducted by the defendant's physician 
and witness, that he formed an opinion based on his 
competence as a physician and, 

2. Although he was not permitted to testify 


directly on whether or not plaintiff had tuberculosis, it 
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was still for the jury to resolve the meaning of such 


witness's technical reading of the x-rays. 


D 

The Trial Court should not have allowed |the 
defendant to introduce testimony of affirmative defenses 
because: | 

1. They were not specially pleaded as required. 

2. Plaintiff was thereuy prejudiced in its proof 
because it lost its opportunity with the death of [the 
treating physician to present its very best evidence as 
to whether or not the plaintiff had tuberculosis as 
charged by the defendant. With an affirmative defense of 
truth, plaintiff would have been alerted to take the 


deposition of the treating physician, 
E 


The Trial Court should have reserved decision 
| 
on the motion for a directed verdict on the causes of 
action for defamation until after a jury verdict because 
i 


it would have saved time and money. 


x 


1. The validity of the Trial Court's action in 
directing a verdict on the cause of action for breach of 
contract must stand or fall on the validity of the words 
it used in taking such action: 


ox * * Tf the contract is not in evidence 
how can the court act on a contract". 


Let us examine the validity of such comment. 

To begin with, the hour had not yet arrived for 
the Court to examine the contract. The trial was being 
conducted by order of the court on the issue of liability 
alone. 

It is! to be noted that before counsel for the 
plaintiff finished direct examination of the plaintiff, 
he requested a bench conference at which he asked if he 
was to go into the matter of medical expenses since the 
case was being tried on the issue of liability alone, to 


which the court answered in the negative. 


If the answer had been otherwise or if the cause 


was being tried on the issue of both liability and damage, 
the next logical area of examination of the plaintiff as 

a witness would have been as to money he spent, particularly 
for medical reasons to be then compared to a display of 


his rights under the contract of insurance - then a reference 
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to the contract would have been appropriate. But the cause 
was proceeding on the issue of liability alone. 

2. The existence of a contract between the parties 
and its nature had already been established by the pleading 
and testimony. Since the only issue before the court was 
liability it was for the defendant to get before the court 
the words of the contract between the parties which ex- 
cused the defendant from liability from further treatment 
on its “impression" of tuberculosis. 

3. The action taken by the Trial Court was based 
solely on the fact that it did not have a contract in its 
hand for examination, but before the court took oa fatal 
action, a pamphlet, referred to in the pre-trial or 
to go into evidence without qualification was rejec 
by the court without examination and such rejection 
based only on the argument of opposing counsel that it was 
not the contract which the court adopted as ceseinony? 


That was of course in violation of the agreement 
i 


between the court and counsel as set out in the pre-trial 


order, and for opposing counsel to inject its argument that 
it was not the contract should have been as offensive to. 
the court as would have been conduct by counsel for the 
plaintiff if at that time in reply he stamped his foot and 


| 
cried to heaven that it was indeed the contract. 

| 
The court should have examined the pamphlet. 
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It should not have listened to and certainly it should 
not have adoptedithe testimony of opposing counsel that 
it was not the contract. 

4. Furthermore, the Trial Court should not 
have summarily brushed aside counsel's motion to 
reconsider its action or counsel's efforts to call de- 
tails to the attention of the court. The content of the 
pre-trial order was important and it would have taken but 
little time to convey counsel's comments. The trial moved 
swiftly and there was never any comment that counsel 
was wasting time. 

B 

1. At the conclusion of plaintiff's direct case, 
defendant moved for a directed verdict on the cause of 
action for defamation. Counsel for the deferidant argued 
that: the only medical testimony before the court as to 
whether or not plaintiff had tuberculosis came from plain- 
tiff's reading to the jury Exhibits 3a, 3b, 3c and 3e, which 
spelled out tuberculosis and that since tuberculosis was 
thereby established, the publication was established as 
being true, and truth is a complete defense. The court © 


however reviewed such exhibits, announced that it did 


not find a diagnosis of tuberculosis, denied the motion 


for a directed verdict and ordered the defendant to present 


its case. Therefore, on the evidence then before the court 
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the plaintiff made out a prima facie case on the causes 
of action which became the law of the case for the court's 
future rulings. 

2. To offset such prima facie case, defendant 
called the physician who caused the reports to issue and 
he testified on his diagnosis of tuberculosis and en- 
lightened the court, counsel and jury, by pointing out 
under direct examination over objection, that the word 
impression means diagnesis, that it is not as one might 
guess, an adjective of reservation, caution or doubt, but 
a prefix of certainty. *1 

Having thus defined plaintiff's condition as 
tuberculosis, the witness then put himself in conflict 
with such firm view by admitting under cross examination 
that he did not know what the plaintiff was suffering from. 
It is also to be noted that the defendant developed the 
fact that Upshur Street made a diagnosis of plaintiff's 

| 


condition, but such diagnosis was not disclosed. 


Defendant called no other witness. 
“ | 


Had the case stopped at that point, there was 


| 
still a question for the jury as to whether the fact of 


tuberculosis and consequently truth was established as a 
- | 
| 
——————— 
*l Apparently the court did not accept that either 


since it said in directing the verdict: * * * there is no 
showing of anything except this "impression of tuberculosis". 
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defense. There were other questions for the jury too 
(if truth was not established) as to whether or not the. 
a@efendant lost the immunity of a privileged statement by: 


(a) Excessive publication - volunteering such report 
to the wife unsolicited, on which publication the word 
impression was not used. 


See American Jurisprudence, Vol. 33,, Libel 
and Slander, Section 187. 


"As a general proposition, the publication of a 
defamatory statement qualifiedly privileged should 
go no further than is required * * * and if a 
publication is excessive, the privilege is thereby 
lost * * *". 


(b) Lack of reasonable ground on which to base such 
report - there were documents in defendant's file on 
the plaintiff at the time which cautioned against such 
diagnosis. 


See Barr v Matteo, 103 U.S. App. D.C. 176: 


"This brings us to the questions whether 
appellant lost the privilege (1) by reason 
of malice or (2) lack of reasonable ground 
to believe that the content of his publi- 
cation was true. * * *"Page 177 


(c) Defendant's motive in making such report - whether 

he was in fact motivated by the D.C. Health Regulations 

or whether they were thought of later as a defense, since 
he failed utterly to comply with the very purpose of the 
regulation which is to give instructions as to care against 
spreading the disease in society. 


(da) Whether the pointed words of the physician to the 
plaintiff as to the lateness of the hour were hostile, 
a method of showing malice. 


See McCown v Boone, 81 U.S. App. D.C. 19: 


" * *'* Appellant objected to most of this 
testimony. But since it tended to show 
hostility, and hostility is a form of malice, 
the court did not exceed its discretion in 
admitting it * * *" Page 20 
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(e) Malice, which is a question for the jury. 
See American Jurisprudence, Vol. 33, 


and Slander, Section 297: 

| 

"While it has been said that the issue of malice 

is a mixed question of law and fact of which the 

court is more competent to judge than the jury, 

the great weight of authority supports the view, 

that the motive by which the defendant was actuated 

must be determined by the triers of fact whenever 

the evidence raises the issue * * *". 
| 


(£) Whether Upshur Street's advices to the Pentagon was 
a republication or an independent act. 


| 
See American Jurisprudence, Vol. 33, Libel and 
| 
| 


and Slander, Section 197: 


"There seems to be general agreement upon the 
broad proposition that one who publishes a) 
defamatory statement is liable for the injurious 
consequences of the. repetition thereof by third 
persons when such repetition is the natural and 


probable result of the original publication". 
| 


| 
(g) Whether the defendant made an adequate showing to dispel 

the legal inference that the publication is malicious and 
false because the publication is actionable per se. | 
See American Jurisprudence, Vol. 33, Libel |and 

| 
Slander, Sections 266 (at page 248) and 274: 

| 


"The existence of actual malice, when the fact is 
in issue, may be inferred from falsity, absence of 
probable cause, or other relevant circumstances, or 
it may be deducted from the libel or slander itself 
or from the communication of which it forms a 
part". *2 | 


eee ee ——— 


*2 It was on the effort of counsel for plaintiff to point out to the Court (T254) that when a publicotion fs action- 
able per se, there arises a presumption of malice, thot the Trial Court rejected counsel’s comments with the obser- 
vation that counsel's law note contained a case reversed by the U.S. Supreme Court and thot counsel! did rot do its 
job. The Trial Court however did not identify the cose It hod in mind from the eleven coses cited in such note. How- 
ever, on a review of the note, copy of which wos supplied to counsel! for the defendant, it oppears that only one cose 
got to the U.S. Supreme Court: Borr v. Matteo, 100 U.S. App. D.C. 319. A re-examinotion of the history of the case 
shows nothing that was not known when the cose was offered to the Trial Court, The cose, on the substantive low 
for which it was offered, remains Intact. It wos reversed on the question of whether the Federal Government could 
ebandon « polnt pressed in the trial court, neglected in the Court of Appeals and renewed In the Supreme Court. 
Thus, the Trial Court here, in rejecting low offered by counsel for the plaintiff, rejected controlling cose low 
under the Impression that plaintiff's counsel did not do its job, cited bed law creating a grove doubt in the Court's 
mind.and so announced in open court and acted on such impression, | 
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"As a general rule, there is a prima facie presump- 
tion that a defamatory statement is false, especially 
where it is actionable per se * * *". 
But the case did not stop there. Plaintiff's rebuttal 


witness fired the jury questions with new fuel. 
c 


Plaintiff called a rebuttal witness, the radiologist, 
who testified of his examination of the plaintiff over a 
long period of time with a variety of x-rays plates for 
long term comparison. 

1. He demonstrated at least ten times the opportu- 
nity to come to a sound medical conclusion based on 
medical certainty, yet was denied the opportunity to 
testify directly as to whether or not the plaintiff had 
tuberculosis at the time and was limited to a technical 
reading of his reports. Could the witness be said to be 
in a position different from a physician who is called as 
an expert who, after qualifying, is usually permitted to 
express an opinion some times on an examination only for 
the purpose of appearing in court to testify as an expert. 
Yet this witness was stopped on objection from opposing 
counsel and the physician's affirmative reply to the court's 


inquiries: ."Doctor, you were retained in this instance 


simply to make x-ray pictures and diagnose the x-rays," 


and "You didn't go any further than that, did you?" 
(Underscoring ours.) 
However unfortunate such ruling was, neverthe- 


less, at the conclusion of the entire case, it was for the 
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jury to resolve the truth of tuberculosis from the testi- 
mony before it, from the defendant's witness, and ee 
what the jury gathered the rebuttal witness's testimony 
to mean. It was not for the Trial Court to resolve 
such question. 


D 


an 


If, however, something that was developed 
defendant's case utterly destroyed plaintiff's established 


| 
prima facie case and was still strong enough to overcome 


the rebuttal case too, then the plaintiff should still 


survive because the defendant's affirmative defenses should 

not have been permitted over plaintiff's timely objection. 
1. Such affirmative defenses were not specially 

pleaded as required by FRCP 8c. 


“Affirmative Defenses. In pleading to a pre- 
ceding pleading, a party shall set forth 
affirmatively*** and any other matter constitu- 
ting an avoidance or affirmative defense***". 

| 
See Moore's Federal Practice, 2nd Edition, Vol.2 pgs. 1851-2: 


"* * * Thus, as a general proposition, truth 
as a defense to a slander or libel action * * * 
constitute affirmative defenses and should be 
pleaded as such." 


"If an affirmative defense is not pleaded it 
is waived to the extent that the party who 
should have pleaded the affirmative defense 
may not introduce evidence in support thereof, 
unless the adverse party makes no objection in 
which case the issues are enlarged, or unless 

an amendment to set forth the affirmative defense 
is properly made.“ Moore's Federal Practice 2nd 
Edition Vol. 2, page 1853. 
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ne *& * matter which merely controverts plain- 

tiff's prima facie case is a negative defense, 

even though the pleader pleads it in an affirm- 
ative style; 

"a true affirmative defense raises matter out- 

side the'scope of plaintiff's prima facie case 

and such’ matter is not raised by a negative de- 
fense; * * ** 

Moore's Federal Practice, 2nd Edition, Vol. 2 

pgs. 1857-8. 

Such affirmative defenses are not specially plead- 
ed by the defendant. Plaintiff made a timely objectiaqn to 
the introduction of such defenses; it did nothing to expand 
the issues to make'such defenses available to the defendant. 
Defendant did not amend to include such defenses. The rule 
must be applied, the court can not ignore its own rule. 

The Washington Annapolis Hotel Co. vs Riddle case 
83 U.S. App. D.C. 288 does not put this District beyond the 
control of such rule. Such case was called to the attention 
of the trial court by counsel for the plaintiff in a law 
note given to the court and opposing counsel on commence- 


ment of trial to demonstrate that the rule applies. Such 


case recites: 


"Assuming that the defense of qualified privilege 
was otherwise available to the defendant, was it 
made unavailable by the defendant's denial of the 
allegations of the plaintiff's complaint concern- 
ing the utterance of the slanderous words? The 
answer to this question is in the negative. Privi- 
lege may be availed of under a general denial. 
Ashford v Evening Star Newspaper Co., 1914, 

41 App. D.C. 395. Moreover, the issue as to 
rivilege was tried by implied consent of the 
arties. Rule 15 (b) Federal Rules of Civil 

Procedure, 28 U.S.C.A., provides that “When issues 

not raised by the pleadings are tried by express 

or implied consent of the parties, they shall be 
treated iin all respects as if they had been raised 
in the pleadings * * *" Page 292 (Italics ours.) 
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The words of opinion by the court above as to 
what may be done under a general denial are dicta Since 
the court there did not have before it a mere answer 
containing a general denial. It had before it a question 
of what may be done when the parties expand the issues 
by consent. The answer to such question is set out in the 
reference to the rule (15 b) set out in the comments of the 
court. The question before the court of appeals there was: 
What defense is now available to the defendant now that the 
plaintiff has consented to a trial of the issue of | privilege. 
The reference to the Ashford case was unnecessary and in- 
appropriate since that case pre-dates the Federal rules, 
the purpose of which was to make the rules uniform in all 
Districts and a departure from so interpreting the) purpose 
of the rules will eventually lead to a situation which 


made the advent of the Federal Rules very welcome. 


2. Nor can it be said that the admission of 
such affirmative defense was a harmless surprise for the 
plaintiff. The defendant's failure to alert the plaintife 
by affirmatively pleading that it intended to introduce 
affirmative defenses left the plaintiff without testimony 
from its best source since the treating physician is dead 
and there was no reason for the plaintiff to take 


deposition since truth was not put in issue. 


BE 
ne ' 


The trial court should have reserved decision 


on the motion for a directed verdict on the causes of 

action for defamation until after a jury verdict because, 
1. It would have been less of a burden to 

the parties and, 


2. It might have avoided this appeal. 


The judgment below should be reversed. 


Respectfully submitted, 


George T. Vayda 

625 Washington Building 

Washington, D.C. 20005 
RE 7 5333 


Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


NATHAN L. WILSON 


GROUP HEALTH ASSOCIATION, 
INC. 


MARVIN WADLER 


Attorneys 


Stanley N. Tashoff 
George T. Vayda 

653 Washington Bldg. 
for plaintiff 


Galiher & Stewart 
1215 i9th St. NW 
for defendant G.H.A., Inc. 


Action For 


Libel and Slander and Breach of Contract 
$75,000.00 


Proceedings 


1963 
Feb. 19 Complaint, appearance, jury demand filed 


Apr. 4 Answer of deft #1 to complaint; c/m 4-3-63, 
app. Galiher & Stewart filed 
1964 
Apr. 15 Motion of plaintiff to calendar as to defendant #1; 
affidavit; points and authorities; c/m 4-14-64; 
M.C. 4-15-64 


Cause dismissed as to deft #2 only, as of 
11-6-64 (n) (By Clerk) 


1966 
June 15 Pretrial Proceedings. Pretrial Examiner 
Dec. 6 Jury and two alternate jurors sworn; trial begun; 

respited to December 7, 1966. (Rep: Thomas O'Neal) 
Jones, J. 
Trial resumed; same jury and alternate jurors; 
respited to Dec. 8, 1966. (Rep: Thomas O'Neal, 
Edna Romig) Jones, J. 


Trial resumed; same jury and alternate jurors; 
verdict for deft vs. pltff by direction of the 
Court; jury discharged. (Rep: Martha Jane Maloney) 
Jones, J. 


Verdict and judgment for deft vs. pltff by direction 
of the Court (N) Jones, J. 
| 
Notice of appeal of pltff.; deposit by Vayda $5.00. 
(Copy mailed to Galiher, Stewart & Clarke). filed 


COMPLAINT 


(Libel and Slander, and Breach of Contract) 


(Filed Feb. 19, 
| 


First Cause of Action Against Both Defendants 
(Libel per Se) 


For a first cause of action against both defendants, 
| 


plaintiff alleges 
| 
1. That the plaintiff at all times hereinafter ment- 


ioned is and was an adult resident of the District of Columbia 


and a salaried employee of the Department of Defense. 
| 
2. That prior to the events mentioned hereinafter, the 

I 
plaintiff enjoyed normal intercourse in society free of stigma of 


every kind. 


3. That the defendant Group Health Associat 


is a membership corporation organized and existing under the laws 
of the District of Columbia with an office and place of business 

at 1025 Vermont Avenue, N.W., Washington, D.C., furnishing or ar- 
ranging medical care and attention for its members. 

4. That the defendant Marvin Wadler is a physician who, 
at the time of the events narrated hereinafter, was employed or 
engaged by the defendant Group Health Association, Inc. 

5. That the aforesaid arrangement for employment be- 
tween the defendants herein constituted a master-servant relation- 
ship. 

6. Upon information and belief that on or about the 
first day of March,| 1962, the defendants Marvin Wadler and Group. 
Health Association, Inc. prepared and published to the Northwest 
Central Clinic on Upshur Street within the District of Columbia 


and the persons employed therein, a certain letter, memorandum or 


other writing wherein, speaking of the plaintiff, it was written 


that: Nathan Wilson is infected with tuberculosis requiring his 
confinement in a sanatorium. 

7. That the matter so published of and concerning the 
plaintiff was false and defamatory. 

8. That at the time of such publication the defendants 
knew or could, with the exercise of reasonable care, have deter- 
mined that the said matter was untrue. 

9. That by reason of such publication plaintiff was 
greatly injured in his reputation and suffered great pain and 


mental anguish. 


Second Cause of Action Against Both Defendants 
(Malicious Libel) 


For a second cause of action against both defendants, 
plaintiff 


| 
10. Repeats and realleges each and every allegation 
| 


separately 


repeated and realleged herein again in full and further alleges 


set out hereinbefore numbered one through seven as if 


y | 
ll. That at the time of such publication the defendants 


knew, or could have ascertained with the exercise of reasonable 
care, that the said matter was untrue and in publishing such false 
and defamatory matter the defendant Marvin Wadler was actuated by 
malice and wrongfully and wilfully intended by such publication to 
injure the plaintiff. i 


12. That by reason of such publication plaintiff was 


greatly injured in his reputation and suffered great nate and men- 


tal anguish. 


Third Cause of Action Against Both Defendants 
(Slander per Se) 


For a third cause of action against both defendants, 


plaintiff 
13. Repeats and realleges each and every allegation 


set out hereinbefore numbered one through five as if separately 


repeated and realleged herein again in full and further alleges 


14. Upon information and belief that on or about the 
first day of March 1962, the defendant Marvin Wadler as the servant 


of the corporate defendant did, or did direct another servant, 
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agent or employee of the corporate defendant to speak by telephone 


to the Northwest Central Clinic on Upshur Street within the District 


of Columbia and the persons employed therein, of and concerning the 


plaintiff the following false and defamatory words: Nathan L. Wilson 
has tuberculosis. 

15. Upon information and belief that on or about the 
same date, the first of March 1962, the defendant Marvin Wadler, 
as the servant of the corporate defendant, did or did direc another 
servant, agent or employee of the corporate defendant to speak by 
telephone within the District of Columbia to the plaintiff's wife, 
Jewel Wilson, of and concerning the plaintiff, the following false 
and defamatory words: Your husband has tuberculosis and must make 
arrangements to go to a sanatorium immediately. 

16. Upon information and belief that on or about the 
same date, March 1, 1962, the defendant Marvin Wadler as the ser- 
vant of the corporate defendant did, or did direct another servant, 
agent or employee of the corporate defendant to speak of the plain- 
tiff by telephone in the State of Virginia to Dr Jefferies, head of 
the Civilian Clinic!at the plaintiff's place of employment with the 
Department of Air Force at the Pentagon, the following false and 
defamatory words: Nathan L. Wilson, a civilian employee of the Air 
Force at the Pentagon, has tuberculosis and is going to Glendale 
Sanatorium. 

17. That at about the same time as Dr Jefferies received 
the defendant's telephone call as aforesaid, Dr Jefferies so informed 
Mrs Sampsell, a fellow employee of the plaintiff. 

18. That at about the same time as Mrs Sampsell so ob- 


tained such false and slanderous report, she so informed Master 
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Sergeant Heatherington, another fellow employee of the plaintiff. 
19. That at about the same time as Master Sergeant Heather- 
ington so obtained such false and slanderous report, Ernest Williams, 
another fellow employee of the plaintiff, heard such false and) sien= 


Gerons words. | 

20. That thereafter many people who worked with or near 
the plaintiff heard of the defendant's false and slanderous report, 
many of whom obtained medical advice, aid and x-rays as a result 
thereof ; i 

21. That the words so spoken of the plaintifs by the 
defendant were false and defamatory in the State of Virginia, as 


| 
well as in the District of Columbia and by reason thereof the plain- 
| 


tiff was injured in his reputation and has suffered great pain and 


mental anguish to his damage. 


Fourth Cause of Action Against Both Defendants 


(Malicious Slander) | 


For a fourth cause of action against both defendants, 


plaintiff | 

22. Repeats and realleges each and every allegation set 
out hereinbefore numbered one through five and fourteen through 
twenty as if separately repeated and realleged herein again in full 
and further alleges 

23. That the words so spoken were false and defamatory 
in the State of Virginia as well as the in the District of Columbia 
and that the defendant Marvin Wadler in speaking such words or in 


| 
directing another agent, servant or employee of the corporate defend- 


ant to speak such words was actuated by malice and wrongfully a-d 
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and wilfully intended by such words to injure the plaintiff and 
by reason thereof plaintiff was injured in his reputation and has 


suffered great pain and mental anguish to his damage. 


Fifth Cause of Action Against Both Defendants 
(Slander per Quod) 


For a fifth cause of action against both defendants, 
plaintiff 

24. Repeats and realleges each and every allegation 
set out hereinbefore numbered one through five and sixteen through 
twenty as if separately repeated and realleged herein again in 
full and further alleges 

25. That the words so spoken were false and defamatory 
in the State of Virginia as well as in the District of Columbia 
and by reason thereof as set out hereinafter, the plaintiff lost 
large sums of money and suffered great pain and mental anguish 
to his damage, as follows: 

26. That subsequent to the publication of the false and 
slanderous and defamatory words aforesaid to the plaintiff's em- 
ployer and fellow employees and as a result thereof the plaintiff 
was obliged to expend large sums of money for medical treatment 
and lost time as well from his employment with a consequent loss 
of income in order to disprove such slander before he was permitted 
to return to his employment. 


Sixth Cause of Action Against Marvin Wadler Alone 
(Libel or Slander per Quod) 


For a sixth cause of action herein, being the first 


. | 


cause of action against the defendant Marvin Wadler alone, plaintiff 

27. Repeats and realleges each and every allegation set 
out hereinbefore numbered one through four and further alleges 

28. That prior to the events hereinafter to be narrated, 
the plaintiff had entered into a certain contract or policy of insur- 
ance with the defendant Group Health Association, Inc., neretin and 
whereby in consideration of the payment of premiums by the plaintiff, 
Nathan L. Wilson, Group Health Association, Inc. undertook to fur- 


nish the plaintiff with medical care, medication, treatment and gen- 


eral hospitalization except for ailments or diseases requiring care 


or treatment in other than a general hospital. 


29. That subsequent to the effective date of the afore- 
said contract of insurance but prior to the events hereinafter to be 
narrated, the plaintiff presented himself to his faoorents clinic 
for treatment of an ailment within the terms of such insurance cover- 
age and was obtaining treatment therefor. | 

30. That on or about March 1, 1962, however, the defend- 


ant Marvin Wadler issued a certain writing or other written memo- 


randum or orally reported and published the same to the plaintiff's 
insurer aforesaid and its employees in which the defendant Marvin 
Wadler said, speaking of the plaintiff, Nathan L. Wilson, your in- 
sured who is under treatment, has tuberculosis. | 

31. That thereafter and as a result of the Bren narrated 
in paragraph thirty hereof, the plaintiff's insurer failed and re- 
fused to continue to treat the plaintiff and he was turned away and 
obliged to expend large sums of money and lose a long period of 


| 
time from his employment with a consequent loss of salary in order 


to obtain the care and treatment he was obtaining and would have 
| 


obtained from his insurer. 

32. That the aforesaid words spoken by the defendant 
Marvin Wadler to the plaintiff's insurer as set out in paragraph 
thirty hereof were false, untrue, libelous, slanderous, defamatory 
and by reason thereof the plaintiff was financially injured as 
well as in his reputation and also suffered great pain and mental 
anguish. 

Seventh Cause of Action, 
Against Group Health Association, Inc., Alone 
(Breach of Contract) 

For a seventh cause of action herein, being the first 
against the Defendant Group Health Association, Ine., alone, plain- 
tiff 

33. Repeats and realleges each and every allegation set 
out in paragraphs numbered one through three hereof with the same 
force and effect as if set out here again in full and further al- 
leges 

34. That prior to January 22, 1962, the plaintiff enter- 
ed into a certain contract or policy of insurance with the defend- 
ant Group Health Association, Inc., policy numbers GHA 35128-x, 
8-07 M 502, wherein and whereby in consideration of the payment of 
premiums by the plaintiff to the defendant Group Health Association, 
Inc., such defendant undertook to furnish the plaintiff with medical ~ 
care, medication, treatment and general hospitalization for certain 
ailments or diseases provided for therein. 

35. That subsequent to the effective date of the afore- 


said contract of insurance and on or about January 22, 1962, the 


plaintiff presented himself to his insurer's clinic for treatment 
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of an ailment within the terms of such insurance coverage and re- 
ceived treatments therefor. 

36. Subsequently, however, while the plaintiff was still 
suffering from the same ailment which originated his initial treat- 
ments as aforesaid and before he was cured and completely treated 
therefor, the defendant refused and discontinued furhter treatment 
for the plaintiff. 

37. As a result of defendant's refusal to treat the plain- 
tiff as required under the terms of the aforesaid policy, the plain- 
was obliged to seek and obtain medical attention from another phy- 
sician at great cost. 

Wherefore, plaintiff demands judgment against the defend- 
ants jointly and severally or individually as the BLOOE May require 
in the amount of $50,000.00 plus costs as damages as well in the 
amount of $25,000.00 for punative damages under the second and four- 
th causes of action herein. . 

/s/ George T. Vayda 
George T. Vayda) 

“Attorney for Plaintiff 
653 Washington Building 


Washington 5, D.C. 
EXecutive 3 8500 


Jury Demand 


Plaintiff demands trial by jury of all issues herein. 


/s/George T. Vayda 
George T. Vayda. 


ANSWER OF GROUP HEALTH ASSOCIATION, INC. 
(Filed April 4, 1963) 


First Defense 
The Complaint fails to state a claim upon which relief 
May be granted. 


Second Defense 
(First Count) 


The Defendant, Group Health Association, Inc., admits 


that the Plaintiff is an adult resident of the District of Columbia 
and a salaried employee of the Department of Defense and that this 
Defendant is a corporation organized and existing under the laws of 
the District of Columbia and having its office at 2121 Pennsylvania 
Avenue, N.W. and that it does furnish or arrange for medical care 

and attention for its members, pursuant to its contractual obligations 
and the provisions of said contract with its members. This Defendant 
further admits that the Co-Defendant, Marvin Wadler, was in its employ 
on and about the first day of March, 1962. The Defendant Group 

Health Association, Inc., admits that in compliance with law, that 

Dr Marvin Wadler, as its employee, did prepare and send to the North- 
west Central Clinic, a health clinic established by the District of 
Columbia Government, notice of treatment of the Plaintiff and notice 
of the medical impression that Plaintiff had tuberculosis pneumonia 
with indication of a need for treatment in a sanitarium. Each and 
every other allegation contained in Count One of the Complaint is 


denied. 
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(Second Count) 


The Defendant, Group Health Association, Inc.|, repeats 
| 
its answer as set forth above to the allegations of Count One. 


Every other allegation contained in this Count is denied. 
| 

(Third Count) | 

| 

| 


The Defendant, Group Health Association, Inc.|, repeats 
| 
its answer as set forth above to the allegations of Count One and 
Count Two. The Defendant, Group Health Association, Inc., upon in- 


| 
formation and belief, admits that its employee, Dr. Marvin Wadler, 


did advise, as required by law, Plaintiff's wife as to his medical 
impression respecting Plaintiff's state of health and further, may 
have advised the Northwest Central Clinic, an agency of the District 
of Columbia, by phone as well as in writing, as required by law, 
respecting his medical impression as to Plaintiff's state of health, 
which was that Plaintiff was suffering from tuberculosis) pneumonia 
and that predicated upon this impression being developed into a 
medical diagnosis, that he would require hospitalization) at a 
specialized institution or sanitarium. Further answering this Count, 
this Defendant does not have sufficient information or knowledge 

to form a belief with respect to the allegations concerning one Dr 


Jefferies' receipt of the information and the subsequent) disclosure 


thereof to other persons in the employ of the Air Force and can 
therefore neither. admit nor deny the same but this Defendant denies 
that any employee of itscommunicated information respecting Plain- 
tiff's state of health to Dr Jefferies or any employer of Plaintiff. 


| 

Every other allegation contained in this Count is denied, 
| 

| 

| 

| 

| 

| 


(Fourth Count) 


The Defendant, Group Health Association, Inc., repeats 
its answer as set forth above to the allegations of Count One, 
Count Two and Count Three. The Defendant, Group Health Association, 


Inec., denies every other allegation contained in this Count. 
(Fifth Count) 


The Defendant, Group Health Association, Inc., repeats 
its answer as set forth above to the allegations of Count One, 
Count Two, Count Three and Count Four. This Defendant does not 
have sufficient information or knowledge to form a belief respecting 
the allegations by Plaintiff as to medical treatment and time lost 


from his employment suffered by Plaintiff since he was seen at 


the corporate Defendant's offices in the District of Columbia and 


can therefore neither admit nor deny such allegations but denies 


every other allegation contained in this Count. 
(Seventh Count) 


The Defendant, Group Health Association, Inc., repeats 
its answer as set forth above to the allegations of the foregoing 
Counts. This Defendant admits that on the date referred to in the 
several counts of this Complaint, the Plaintiff was a member of 
Group Health Association, Inc. by reason of the existence of a con- 
tract for health benefits between Group Health Association, Inc. 
and the United States Civil Service Commission and the application 
of Plaintiff as a Federal employee and his acceptance by the cor- 


porate Defendant as a qualified member, effective November 5, 1961 


i 
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that said agreement respecting the provision of health benefits 
in accordance with all the terms, provisions and conditions of 
master contract and the certificate issued to Plaintiff-menber. 
corporate Defendant admits that the Plaintiff visited its offices 
clinic on January 22, 1962, February 9, 1962, February 14, 1962, 
March 28, 1962 and that following the last-mentioned visit he 
advised of the medical impression of Dr Wadler as referred to in 
this answer and of the belief, predicated upon such impression, that 
he was in need of specialized care and arrangements more attempted 
to be made for same in full and complete compliance with the Health 
Regulations of the District of Columbia. Each and every jother alle- 


gation contained in this Count is denied. 


The Defendant, Group Health Association, Inc., denies 
| 
that Plaintiff is entitled to recover any sum of any nature against 
it and having fully answered the Complaint of the Plaintiff, prays 


. | 
that the same be dismissed, with costs in favor of the Defendant. 


Third Defense 
Each and every procedure, as well as every step taken in 
protection of Plaintiff's health as admitted in this Answer to have 
been done by the Defendant's employee, was in accordance with the 
standards of procedure existing in this community in the practice of 
medicine and in accordance with and in compliance with the Health 


Regulations of the District of Columbia. 
GALIHER & STEWAR 


By 
William E. Stewar, Jr. 
Attorneys for Defendant 
Group Health Assoc., Inc. 
1215 19th Street N.W. 
Washington, D.C. 


; Les 
Copy of the foregoing has been mailed this 3rd day of April, 1963, to 
| 
| 
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PRETRIAL PROCEEDINGS 


(Filed June 15, 1966) 


Statement of the Nature of Case: Action for damages for libel and 
Slander and for breach of contract. 

THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS 
AND STIPULATE THERETO: D, Group Health Assoc., is a DC, non-profit, 
membership organization and as such, entered into a contract with 
the US Civil Service Commission to supply certain medical services 
and facilities under the Federal Employees' Heakth Benefits Act of 
1959. P, an employee of the Dept. of Defense, became a member of the 
Assoc. as one of the group of Fed. employees participating under the 
aforementioned Act, subject to: the contract provisions existing 
between the Assoc. and the Commission and the by-laws of the Assoc. 

At the time of the incident complained of Dr Marvin 
Wadler was then in the employ of Group Health Assoc., Inc. and Dr. 
Wadler saw and treated P. P visited the offices of the D where its 
Clinic was conducted on Jan. 22, 1962; Feb. 9, 1962; Feb. 14, 1962; 
Feb. 27, 1962: and was thereafter referred to the NW Central Clinic 
in compliance with the Health Regs of D.C. 

No service having been had on Dr Wadler, he is no longer 
a party in this action, and he was dismissed from it on Nov. 9. 1964. 

PLAINTIFF CLAIMS that on Jan. 22, 1962, he was 54 years 
of age, at which time he presented himself for medical treatment at 
D clinic. An x-ray taken by Dr Tievsky at that time was read by him 


as: “old inflammatory disease * * * most likely pulmonary tubercu- 


losis, activity undetermined." Such report was considered by the 


| 
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| 
treating doctor, Dr Albright, however to show: “old pleural 
adhesions." | 


On reexamination, Feb. 9, 1962, Dr Gill considered the 
| 


x-ray to show: "old inflamatory disease." 


On Feb. 14, 1962, Dr. Gill on reexamination advised 
continued medication as prescribed. 

On Feb. 27, 1962, Dr Wadler ordered a new x-ray and 
Dr Albright who took both x-rays, noted a sign or reading which 
developed since the x-ray of Jan. 22, 1962, and reported the find- 
ings to: “most likely represent a re-activation of the patient's 
pulmonary tuberculosis. The possibility, however, of a poeomontets 
superimposed on an old tb. should also be considered." He specifi- 
cally cautioned: "A bronchial occluding lesion in this short period 
of time would be most unlikely." 

The further claims of the P with reference to facts, 
his causes of action and specific damages as well as the names 
of witnesses with addresses of some, which P may use atthe trial 
are set out in a statement whcih is attached hereto, made a part 
hereof and incorporated herein by reference marked "Am. | 


D ASSERTS that Dr Wadler concluded, as a matter of 


medical impression, that P had tuberculosis pneumonia with indication 
of need for treatment in a sanitarium; that entertaining such 

medical impression, Dr Marvin Wadler, in compliance with law did 
prepare and send to the NW Central Clinic, an agency of the DC Gov't, 
a notice of treatment of the P and notice of his medical impression. 
Dr Wadler also notified P's wife as to his medical imecoiee 
respecting P's state of health and may well have also notified 


- | 
the NW Cental Clinic by phone, as well as in writing, respecting 
| 
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his medical impression as to P's state of health and that predicated 
upon this impression being developed into a medical diagnosis, that 
P would require hospitalization at a specialized institution or 


sanitarium. Evidence developed in this case (via discovery) now en- 


ables this D ‘to acknowledge being informed that the DC Gov't, 


through the NW Central Clinic, apparently notified Dr Jefferies, 
Director of the Health Clinic of the Dept of Defense, respecting P's 
state of health. 

D asserts that each and every procedure, as well as 
every step taken in protection of P's health, as admitted was in 
accordance withthe standards of procedure and practice existing 
in the community and in accordance with and in compliance with the 
Health Regs of DC. 

D denies all allegations of libel and slander asserted 
in the Pretrial statement and denies that P has stated a cause of 
action under any one of the several counts asserted in the Complaint 
and Pretrial Statement. 

D further asserts that the by-laws of the Assoc. provide: 

“The Assoc shall not be liable to its members or 
their dependents for any act of omission or commission on the 
part of physicians, dentists or other persons with whom it may 
contract for the rendition of services to its members or their 
dependents." 

The by-laws are a part of the contract, binding upon 
P in this cause and preclude the bringing of this action. (Art IV, 


Section 5, Contract, GHA and Civil Service Commission) And there 


fore, D denies any breach of contract. 
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STIPULATIONS 


The parties agree to file with the Clerk of the Crt and 
to mutually exchange, on or before July 23, 1966, a ESE of the 
names and addresses of any witnesses known to then, other than those 
listed herein, including medical and expert witnesses, who have 


knowledge of any aspect of this case, indicating those who may be 
i 


| 
used at the trial. Impeachment witnesses are not to be included. 


The following may be admitted in evidence without formal 
pyoof subject to all legal objections: all medical records of 
Group Health Assoc. re P; the paragraphs of the health 25 of 
Dept of Public Health, DC Govt, of which counsel advise opposing 


counsel and clerk of crt on or before July 23, 1966; * 
The contract between GHA and Civil Service Comm and the 
pamphlet published by GHA with approval of Civil Service Comm and 


by-laws of GHA may be admitted in evidence at trial. 


* Sections 8-5:104, (a) (b) (c); 8-5: 105, (a) (b); 8-5: 106 


Counsel for P agrees to supply clerk of crt and opposing 


, 
counsel within 48 hours of the written alert of this case for trial, 
| 
with an itemized statement of any special damages which will be 
claimed at trial not listed herein, including actual and anticipated 
| 


or estimated future expenses. 


The Examiner has requested counsel for the parties to 
| 
appear at trial with the maximum amt of authority to settle this 
| 
case which will be allowed them by their principals. 
| 
Pretrial Examiner 
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NOTICE OF APPEAL TO COURT OF APPEALS 
UNDER RULE 73 (b) 


(Filed Jan. 4, 1967) 


Notice is hereby given that Nathan L. Wilson, plain- 


tiff above named, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the verdict 
and final judgment for the defendant by direction of the court 
entered in this actiion December 8, 1966 and the granting of the 
defendant's motion on December 7, 1966 dismissing plaintiff's 


seventh cause of action in contract. 


/s/ George T. Vayda 
George T. Vayda 
Attorney for Appellant 
Nathan L. Wilson 
625 Washington Building 
Washington, D.C. 20005 
RE 7 5333 


The Clerk of the Court 


Messrs Galiher, Stewart & Clarke 
Attorneys for Defendant 

1215 19th Street N.W. 

Washington, D.C. Attention: Mr Stewart 


Plaintiff's Exhibit #3a Evid 


Group Health Association, Inc. 
Washington 5, D.C. 
Medical Progress Notes 


Nathan L. Wilson 
M-SAMC 

A-Premium ' 
35128-xX 8-07 M 502 


Jan 22 1962 
Initials (illegible) EXTRA 


Begining about 5 days ago, he noted a little pain in the 
left lateral chest, slight accentuation on breathing. He has had an 
occasional cough. He thinks he may have had a slight fever, but he 
did not take it with a thermometer. He feels much better today. 

The chest examination reveals nothing significant except 
perhaps some diminution of breath sounds at the left base. The x-ray 
shows what appears to be old pleural adhesions. ! 

TEMPERATURE: 98.8 

HEART: Negative 

He has already been using Elixir of Terpen Hydrate and 
Codeine and Aspirin. Advised to continue to use these medicines 
p.r.n. 

Report later if necessary. | 

Initials (illegible) 
Dr. Albright/jcz | 


2-9-62 Extra 


About 2 d. after above visit he developed a |cough- 
eet ey at night, a lot of dark mucus. Chest x-ray showed old 
inflam y disease left lung No further chest pain. Thinks he has 
lost some wgt. 

Has worked daily at Pentagon- moving packages, etc. in 
publications dep't. 

P.E. T. 100.6 Looks quite emaciated 

EENT- Neg 

Chest- No rales V.R. OK 

n/: Consider acid fast 
Penicillin #18, 200,000 li 
for sputum 

in 4d. 


Plaintiff's Exhibit #3b Evid 


2/14/62 
Refill Penicillin 200,000 U No. 18 Then return for 
culture 
Dr Gill Initials (illegible) 


2/28/62 EXTRA 
M.W. 

Pt came in last night at five o'clock as an extra with 
the complaint of recurrence of cough. Sputum he produced here was 
only light green. He gives a history of sweating over the past 
months with a ten pound weight loss. Previous notations in the 
chart in regard to a cough are seen. His previous x-rays showing 
some fluid in the left base is noted. The repeat x-ray obtained 
last night and seen this morning, shows a pneumonitis of the left 
upper lung, and the fluid in the left base has disappeared. His 
temp. was 99.4, The known diabetes was not previously known to the 
physicians who saw him. The nature of this pneumonitis is to be 
determined in the hospital. The throat cultures showing heavy grow- 
th of Klebsiella raises the possibility of Klebsiella pneumonia. 
Certainly, a tuberculous pneumonia is also to be considered. 
Pneumococcal pneumonia is a possibility, but the pt's. illness 
does not seem to be of the acute variety you would expect with 
pneumococcal lobar pneumonia. He had been coughing for three days 
prior to coming in last night, and has apparently had no high 
fever or shaking chilis. 

Dr. Wadler/lds 


Plaintiff's Exhibit #3c Evid 


Group Health Association, Inc. 
Washington 5, D.C. 

Miscellaneous Test _or Examination 
Requested by Dr Gill 


Nathan L. Wilson 
M-SAMC 

A-Premium 

35128-x 8-07 M 502 


Test or Examination Requested: Throat culture. 

Results: Culture: Heavy growth of Klebiecella pneumonia predominating. 
Sensitivity: See reverse side of slip. 

Called at 4:10 P.M. 2-13-62 to Mrs Salvatore- GB 


Plaintiff's Exhibit 3e Evid 


X-RAY EXAMINATION 

Group Health Association, Inc. 
1025 Vermont Ave. N.W. 
Washington, D.C. 


Date 2/27/62 Age 54 Region to be examined: Chest 
Suspected pathology active T.B. Compare to last. 


Signed M. Wadler 


Wilson, Nathan L. 35128-x 2/27/62 


CHEST 

Markedly decreased aeration is noted over the medial 
aspect of the left first anterior interspace and tip of the second 
anterior rib with marked honeycombing in this area. This has de- 
veloped since the film of 1/22/62. Prominent haziness 4 also 
present at the left apex. 

The findings most likely represent a re-activation of the 
patient's pulmonary tuberculosis. The possibility, however, ofa 
pneumonitis superimposed on the old tb. should also be |considered. 

A bronchial occluding lesion in this short period of time would be 
most unlikely. 
G. Tievsky, M.D. | 


GT/mka - 2/28/62 M.W. 


MED. REC. — |GHA 


: 
Mar 5 1962 
| 
| 
| 
| 
i 
| 
| 
i 
| 
| 
| 
| 
| 
i 


Defendant's Exhibit #la Evid 


COPY 


WILSON, NATHAN 


CHRONOLOGICAL RECORD 


X-RAY FINDINGS 


3/1/62 


GDviaHD 
3/6/62 


3/6/62 


52 Yr. Old Colored Male referred here by Group Health 
Association. No history of contact with TBC or previous 
pulmonary illness. In January, 1962 he began to have 
symptoms of Cough and Mailaise. X-Ray by Group Health 
at that time showed evidence of left apical infiltration 
and left basal pleuritis. He was treated with Pencillin 
without improvement. Repeat X-Ray of 2/27/62 showed 
progression of the infiltration on the left. 
P2 active and progressive; R.O. Ga. 
W.C. -- None 
Hospitalization in The facilities 
Contact investigation 

(COPY) CHENG 
Diabetic x6-7 years 
Sup: Mrs Sampsell 

OX 7-2174 

Dept. of Defense- Pentagon 
Airforce- 
Transp 3-7-62 
Employee Health Unit at the Pentagon PE EEEECE Re: 
Contact follow-up. 

(COPY) K.V. BURKE 
Telephone conversation with Dr Lourey in regards to the 
patient. The facts are related in the chart was given 
to him. The patient has an appointment with him. 
Dr. Loury -- Freedmen's Hospital 

(COPY) KVB 


NAME WILSON, NATHAN 
(Last) (First) (Middle) 


Defendant's Exhibit lb Evid 


GROUP HEALTH ASSOCIATION, INC. 


1025 VERMONT AVENUE. N.W.. WASHINGTON 5. D. c. 
TeEXcrrone, EXECUTIVE 3-8000 


March 1, 1962 


hLorthwest Central Clinic 
i325 Upshur Street, N. W. 
Washington, De Ceo 


Re: Nathan L. Wilson 


Gentlemen: 


~ | 
My. Nathan Wilson was seen in this clinic for the first time one 
morth ago, with the complaint of cough of 5 days duration. | An X-ray 
or. 1/22/62 was suggestive of tuberculosis, activity, undetermined. 
Sputums. were ordered for tests, but for some reason were not obtained. 


He returns at this time with the complaint of recurrent cough and 
profuse diaphoresis. There was a weight loss of ten pounds | in the past 
month. He is a known diatetic. ' 


X-ray of the chest on 2/27/62 showed complete clearing of what had 
previously been considered to be adhesions in the left Ease There is 
new a pneumonitis in the left upper lung. 


These films are being sent to you, and it is our impression that 
this individual has tuberculous pneumonia. 


We believe that hospitalization is indicated for this an ata 
tuterculosis sanitarium. A | 


Yours very cee 


Marvin Wadler, M. D. ie 
| 
| 
i 


Defendant's Exhibit #2 Evid 


X-RAY EXAMINATION 

Group Health Association, Inc. 
1025 Vermont Ave. N.W. 
Washington, D.C. 


Date 1-22-62 Age 54 Region to be examined 
Suspected pathology Pain in left chest 
Ordered by C.J. Albright, M.D. 


Wilson, Nathan L. 35128-x 1/22/62 


CHEST 
The shadow of prominently thickened pleura is noted 
at the left lung base with obliteration of the shadow of the 
diaphragm and the costophrenic angle. The left apex shows prom- 
inent thickening and this extends into the first anterior interspace. 
The findings are consistent with old inflammatory 
disease involving the left upper lobe, most likely pulmonary 
tuberculosis, activity undetermined. The pleural changes at the 
left base are apparently related to this. 


G. Tievsky, M.D. 
GT/mka - 1/22/62 
Jan 25 1962 
Initials (Illeg.) 


Rec'd M R Dept. 
Jan 26, 1962 


Defendant's Exhibit #4 Evid 


District of Columbia Health Regulations on Communicable Diseases. 
1961 Edition | 


PART 1. REPORTING AND CONTROL OF COMMUNICABLE DISEASES | 


8-5: 101 Purposes. The purpose of this part is to| prevent and 
control the spread of communicable diseases. (Sections | 6-118 and 
6-119 to 6-119k, inclusive, D.C. Code, 1951 edition.) 


| 

8-5: 102 Scope. This part is applicable to all cases of sus- 
pected cases, contacts, or carriers of the communicable diseases 
denominated herein insofar as reporting, restriction of movement, 
isolation, or quarantine are concerned. However, this fore may be 
supplemented by other regulations applicable to special situations 
involving the employment of persons in certain institutions, indus- 
tries, and establishments, or the management of certain patients 
in institutions or establishments. 

8-5 103 Definitions. For the purposes of this part: 

Act means the Act approved August 11, 1939 (53 Stat. 1408 
ch. 691), as amended by the Act approved August 8, 1946, (60 Stat. 
919, ch. 871) (sectiions 6-118. 6-119 and 6-119a through 6-119k, 
D.C. Code, 1951 edition). 

Carrier means a person or animal harboring in his| or its body 
the specific infectious agent of a communicable disease without 
manifest symptoms and being a potential source or reservoir of 
infection for man. 


Cleansing means the removal of infectious agents and the 
organic materials on which such infectious agents may find 
favorable conditions for prolonging life and virulence. Cleans- 
ing is accomplished by washing or scrubbing with hot water 
and a suitable detergent, by thorough airing and drying, and by 
exposure to sunlight. 


i 
Commissioners means the Board of Commissioners of| the 
District. 


Communicable disease means any disease denominated as com- 
municable by the Commissioners in section 8-5: hereof jincluding 
without limitation any illness due to an infectious agent or its 
toxic product, which is transmitted directly or indirectly to a 
well person from an infected person, animal, or ectoparasite or 
any illness due to an infectious agent or its toxic product which 
is transmitted through the agency of an intermediate host, vector 
or transmitted by exposure within the immediate environment. 
Communicable disease also means any disease occurring ‘as an out- 
break of illness or toxic conditions, regardless of etiology in 
an institution or other identifiable group of people. 
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Contact means any person or animal who has been in such 
manner of association with a person or animal infected by a con- 
municable disease, or object contaminated by the infectious agent 
of such disease, as to have had the opportunity of acquiring such 
disease. 


Department means the Department of Public Health of the 
District. 


Director means the Director of Public Health of the District 
or his designated agent. ‘ 


Disinfection means the process of destroying the vitality of a 
disease-producing agent.outside the body of a person or animal. 


District means the District of Columbia. 


Infectious agent means a living micro-organism (commonly 
called bacterium, germ, microbe, or organism) or virus capable of 
causing a communicable disease. 


Isolation means the separation of infected persons or animals 
or persons or persons or animals suspected of being infected, from 
other persons or animals for the period of communicability of the 
particular communicable disease. The separation shall be in such 
places and under such conditions as will prevent the direct or 
indirect conveyance of the infectious agent from such infected 
persons or animals to susceptible persons or animals, or to persons 
or animals who may spread the infectious agent to others. 


Office of the Director means Room 4136, Municipal Center 
Building, 300 Indiana Avenue, Northwest, Washington 1, D.C. or 
such other room or building to which it may be officially moved 
by the Commissioners. 


Outbreak means the occurrence of an illness of public health 
importance, when the occurrence is in unusual numbers or under 
unusual circumstances. 


Quarantine means the limitation of freedom of movement of 
such well persons or animals as have been exposed to, or are sus- 
pected of having been exposed to, a communicable disease for a 
period of time equal to the longest usual incubation period of the 
disease in such manner as to prevent effective contact with those 
not so exposed. Quarantine also means the necessary restriction 
of the use of any premises suspected of contamination with com- 
municable disease agents. 


Restriction of movement means the limitation of freedom of 
movement of an infected person or animal, or a person or animal 
suspected of being infected, in his association with others not 
known to be immune to the communicable disease with which such 
person or animal is infected, or suspected of being infected. 
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| 
Susceptible means a person or animal presumably not possess- 
ing resistance against a particular infectious agent. 
Suspect means a person or animal whose medical history, 
symptoms, or laboratory findings suggest that he may have or 
may be developing some communicable disease. 


8-5: 104 DENOMINATION OF COMMUNICABLE DISEASES 
| 
| 


xx«ere 
| 
(c) Communicable diseases requiring reporting within 48 hours 


| 
The following diseases are hereby denominated communicable 
diseases and shall be reported in writing within 48 hours of diag- 
nosis or the appearance of suspicious symptoms in the manner in- 
dicated in sections 8-5:106 and 8-5: 107 of this part: 
| 

Amebiasis Rocky Mountain spotted fever 
Brucellosis Streptococcal BEEXPRORE 5 hemoly 
Conjunctivitis, acute bacterial Tetanus 
Dysentery, bacillary Trachoma 
Encephalitis Trichinosis 
German measles Tuberculosis 
Glanders Tularemia 
Hepatitis, infectious and serum Venereal diseases: | 
Leptospirosis Chancroid 
Malaria Gonorrhea 
Measles Granuloma inguinale 
Rheumatic fever Lymphogranuloma ene rer 
Ringworm of the scalp Syphilis 

Whooping cough. | 


| 
x kk 
| 
| 


| 
8-5: 105 RESPONSIBILITY OF PERSON IN CHARGE FOR REPORTING 
AND MANAGEMENT. | 
(a) Responsibility to report. The physician, veterinarian, or 
other person in charge of a communicable-disease case shall re- 
port such case to the Director within the period of time required 
and in the manner prescribed in sections 8-5: 104, 8-5: Gee and 
8-5: 107 of this part. In such report, the physician, veterinarian, or 
other person in charge of the case shall include a statement of his 
instructions concerning isolation, restriction of movement, and 
quarantine: Provided, That such statement may be limited to stating 
that such instructions were in accordance with the provisions of 
this part and "Control of Communicable Disease in Man" Ninth Edition, 
1960, published by the American Public Health Association; or if not, 
such instructions shall be set forth in detail. A physcian, veter- 
inarian, or other person having information of a carrier or contact 
shall report such information to the Director. 
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(b) Responsibility to advise patient, parent, guardian, etc. 
Each infected adult person, and each parent, guardian, or person in 
charge of an infected person or infected animal shall be advised by 
the physician, veterinarian, or other person in charge, of the ap- 
plicable requirements for isolation, restriction of movement, and 
quarantine. The physician or other person in charge of a communic- 
able disease case involving a human being shall advise each infected 
adult person and parent, guardian, or other individual having respon- 
sibility for isolation and quarantine. The veterinarian or other 
person in charge of a communicable disease case involving an infected 
animal shall advise the individual having responsibility for the 
care of such animal of the applicable requirements for isolation 
and quarantine. 


x*e 
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Washington, D. C: 20036 


Attorneys for. Appellee 


Weshington,D.C. - THIEL PRESS. 202 - 303-0825. 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee, the questions are whether during a 
trial on the sole issue of liability, the Court was correct in directing 
a verdict for Defendant: 


1, At the conclusion of Plaintiff's case on the cause of action 
for breach of contract because the contract was not in evidence when 
(a) its existence was claimed to have been established by the plead- 
ings and (b) a pamphlet, not offered into evidence during Plaintiff's 
case in chief was offered and rejected during the argument on De- 
fendant’s motion for a directed verdict. 


2. At the conclusion of all the evidence on the remaining causes 
of action for defamation after allowing Defendant to present evidence 
of truth and privilege over Plaintiff's objections that such affirmative 


defenses were not pleaded. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,882 
NATHAN L. WILSON, 


Appellant, 
v. 


GROUP HEALTH ASSOCIATION, INC. 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


| 
COUNTERSTATEMENT OF CASE 


This was an action instituted by Appellant in which it was alleged 
that the Appellee had breached its contract with Appellant to supply 
certain medical services and in which it was contended that Appellee 
had libeled and slandered the Appellant (J.A. 2-10). The allegations 
set forth in the Complaint and its various counts were denied by Ap- 
pellee as constituting a cause of action and in addition, the Appellee 


asserted that it had taken certain actions as required by law, which 
included notification to the appropriate agencies of the District of 
Columbia and to the wife of Appellant respecting its medical impres- 
sion that Appellant was suffering from tuberculosis pneumonia and 
would therefore require hospitalization at a specialized institutional 
sanitorium. The Appellee denied communicating any information 
respecting this matter to Appellant’s employer. The Appellee denied 
that Appellant was entitled to any recovery against it by way of dam- 
ages under any of the allegations in the Complaint (J.-A. 11-14). 


At the time of the Pretrial hearing, the parties were able to agree 
upon certain facts which were set forth in the Pretrial Order as an 
agreed statement (J.A. 15). In addition, there were stipulations with 
respect to formal matters including the waiver of formal proof as to 
the admission in evidence of certain documents (J.A. 18). 


The Appellant testified that he was married and the father of 
two children and that the family resided in a private home (Tr. 3, 4); 


that he had first become a member of Appellee’s association in the 
fall of 1961 (Tr! 6), and that he received from his supervisor at work a 
pamphiet in connection with the hospitalization program at the time 
he joined the association (Tr. 7). The pamphlet was marked for 
identification as Plaintiff's Exhibit No. 1 (Tr. 7). About January 22, 
because he had/a cold or a virus, he visited Appellee’s clinic and was 
treated and an x-ray was taken (Tr. 8). About a month later, in Feb- 
ruary, he returned to Appellee’s clinic and was seen by another physi- 
cian with respect to the same condition and was examined and given 
a prescription (Tr. 9). The prescription was refilled several days there- 
after and he recalled that he had also been required to submit a spu- 
tum specimen (Tr. 10). About the last day of February, he revisited 
the clinic late in the afternoon and saw Dr. Wadler (Tr. 11). This 
visit was made about 4:00 P.M. (Tr. 12). Appellant testified that 
upon seeing Dr. Wadler, he was informed that he could not expect 
much service because it was nearly quitting time (Tr. 13). He testi- 


fied that the doctor asked him certain questions with respect to tu- 
berculosis, took his temperature, examined his chest with a stetho- 
scope, examined his throat and ordered an x-ray (Tr. 13). The x-ray 

was taken the same afternoon in the same building (Tr. 14). On 
the following morning, in accordance with instructions he had re- 
ceived, he called the office of Dr. Wadler to get a report on the x-ray 

(Tr. 14, 15). He was advised that Dr. Wadler had not yet arrived 
and that he should call back but before doing so, he received a call 
from Dr. Wadler’s office, at which time he was advised that a diag- 
nosis of pneumonia had been made and that an effort was then be- 
ing made to have him hospitalized at the Washington Hospital Cen 
ter (Tr. 15). About thirty minutes later, a second call was received 
by Appellant’s wife and he thereafter answered the phone and was 


told that there had been a change in the diagnosis of his condition 
and that it was not pneumonia but tuberculosis and arrangements! 
would have to be made to hospitalize him. Appellant was instructed, 
so he testified, to send someone to pick up the x-ray film for deliv- 
ery to the Upshur Street Clinic (Tr. 16, 17). His wife then went to 
the clinic of Appellee, picked up the x-ray and delivered it to the! 
Upshur Street Clinic and called him from the latter clinic (Tr. 17) 
and he thereafter went to that clinic. At the Upshur Street Clinic, 

a social worker gave him instructions as to what he should take to 
Glendale Hospital, advising him, “You have tuberculosis and you will 
be sent to Glendale Hospital” (Tr. 21). He was told that Glendale 
was an institution for the treatment of tuberculosis (Tr. 21). In prep- 
aration for this hospitalization, he went to D. C. General Hospital as 
instructed, to make financial arrangements but thereafter was advised 
by a relative to see a private physician, Dr. James Lowry, at Freed- 
men’s Hospital (Tr. 22, 24). 


He came under the treatment and care of Dr. Lowry, who sent 
him periodically for x-rays to Dr. John Lawlah and he saw Dr. Low- 
ry three times a week for approximately eight weeks (Tr. 25, 26). He 
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was treated as an'out-patient by Dr. Lowry, instructed to stay off 
from work, given medication and was eventually released from treat- 
ment and permitted to return to work about June 11 (Tr. 25-29). 
On cross-examination, Appellant admitted that though he returned 
to work in June, 1962, he remained under the care of Dr. Lowry 
until sometime in 1964, when that physician died; that he continued 
to receive periodic x-ray examinations throughout that additional 
period (Tr. 31). ‘Appellant was unfamiliar with the medication ad- 
ministered to him over the period of his treatment (Tr. 33). Appel- 
lant denied that when seen by Dr. Wadler on February 28, he had 
given a history of “sweating over the past months” but admitted 
that he had told him he had experienced a five-to-ten pound weight 
loss and that he Kad experienced a cough off and on over the months 
of January and February (Tr. 34). Appellant admitted that he was a 
diabetic (Tr. 34,:35). Admittedly, Appellant, his wife and their two 
children in the normal course of routine family life used the various 
facilities in the house in common (Tr. 40). Later in redirect testi- 


mony, Appellant again testified that his wife answered the phone on 
the occasion of both phone calls from Group Health Association on 
March 1 (Tr. 44). 


Appellant’s wife testified that on the occasion of the second 
telephone call to their home from Group Health, she was told of the 
change in diagnosis respecting her husband, that he had tuberculosis 
and that she should come and get his x-rays and take them to the 
Upshur Street Clinic (Tr. 47, 48). She was given a large envelope 
for delivery to the Upshur Street Clinic and she followed instruc- 
tions and turned the envelope containing the x-ray film and the 
sealed letter in to the receptionist at the Upshur Street Clinic (Tr. 
48, 50). Before her husband arrived at the Upshur Street Clinic, she 
spoke to a physician there who inquired of her as to whom the film 
depicted and when she told him it was of her husband, he responded 
that this was a sick man and wanted to know where he was (Tr. 51). 


The Appellant arrived as a result of her phone call but she saw no 

examination of him at that time (Tr. 53). Appellant’s wife testified 
that thereafter she took time off from her work to stay at home! 
with her husband, prepared his meals and took him back and forth 
to the doctor (Tr. 56); that throughout the period of time that her 
husband was away from his employment, she made separate arrange- 
ments for him to use facilities and certain items in the house, includ- 
ing eating utensils, bed clothing, etc. (Tr. 60). | 


Appellant’s witness, Dr. Rafael A. Borgos, a physician at the 
Civilian Employees Health Service at the Pentagon, produced certain 
medical records relating to Appellant (Tr. 65). In response to a ques- 
tion by Appellant’s counsel, this physician indicated that there was 
contained in the file of the Medical Director, information as of March 
1962, that Appellant might have tuberculosis but that this informa- 
tion did not come from the District of Columbia Public Health Serv- 
ice but from Freedmen’s Hospital (Tr. 67); that there was also infor- 
mation to that effect from the District of Columbia Health Service 
(Tr. 68). 


Certain of the records of Group Health respecting Appellant, 
being Exhibits 3a, 3b and 3c, were offered and received in evidence 
(Tr. 107) (J.A. 20-22). Thereafter, Appellant’s counsel announced 
that he had no further evidence and rested his case on the issue of 
liability, which was the only issue being tried by the consent of the 
parties and with the approval of the Court in advance of any testi- 


mony on damages (Tr. 112, 117). 


At this point, a motion for a directed verdict was made as to 
the entire case. During the course of the argument on the motion 
and with specific reference to the contract claim, it was observed 
by Appelliee’s counsel that there was no contract before the Court 
and nothing but a brochure which had not been offered in evidence 
(Tr. 119). Appellant’s counsel contended that the pleadings estab- 


lished that there was a contract. During the course of the argument, 
- Appellant’s counsel, when advised by the Court that Plaintiff's Ex- 
hibit No. 1 was simply marked for identification but not in evidence, 
then indicated that he wanted to put this into evidence but objection 
to same was sustained as it was not the contract between the parties. 
The motion for a directed verdict as to the count for breach of con- 
tract was granted but denied as to the other counts in the Complaint 
following additional argument. 


Appellee then went forward, offering the testimony of Dr. Wad- 
ler, who identified himself as a physician who was presently engaged 
in private practice though formerly an employee and consultant with 
Group Health Association. The witness qualified as a specialist in 
internal medicine (Tr. 138, 140). Preliminary to the testimony of 
the witness respecting his examination and treatment of Appellant, 
Appellant’s counsel voiced objection contending that the physician’s 
testimony would! be directed to the development of the defense of 
truth which had not been affirmatively pleaded (Tr. 141, 145). The 
witness was permitted to testify over objection and explained that he 
saw Appellant on only one occasion which was February 27, 1962, 
at which time he had the record of Group Health Association with 
him and obtained some of the history regarding the patient from the 
record and some from the patient (Tr. 146). The witness described 
the complaint of the Appellant as one of a recurrent cough which 
had extended over a period of time from January 22 and in addition, 
he observed the previous x-ray interpretations, which were suggestive 
of possible old tuberculosis. He learned at the time of this examina- 
tion that Appellant had diabetes, as to which the physicians who had 
seen him previously at the clinic were apparently unaware. He 
ordered an x-ray, which he did not see until the following morning, 
which showed a shadow in the lung and some other changes sugges- 
tive of a probably active tuberculosis. His impression was that the 
patient had a tuberculosis pneumonia, based upon the history of the 


chronic cough, its temporary clearance and then recurrence, a lot of 
night sweating, the lack of certain acute symptoms normally seen 
with an acute type of pneumonia and the additional significant fact 
that Appellant was a diabetic, as it is known that diabetes tends to 
lessen the resistance of individuals to contagious diseases such as tu- 
berculosis (Tr. 148). Reading the x-ray on the following morning 
contributed to the formation of the impression, which word is fre- 
quently used to mean diagnosis. The physician witness explained | 
that in the instance of Appellant, he could not positively state at | 
that time that the individual had tuberculosis because he had not 
arrived at the bacteriologic proof as to what was the cause of the lin- 
fection (Tr. 148, 149). 


The witness believed it was essential to further evaluate Appel- 
lant’s condition by appropriate studies and that the likelihood of his 


condition being tuberculosis was fairly good. Hospitalization was 
desirable both for his own protection and for the protection of the 


community but that hospitalization in a public hospital might be | 
detrimental not only to the patient but to the other patients in the 
hospital. Public hospitals are most reluctant to take patients with 
tuberculosis because of the necessity of isolation and the techniques 
to accomplish same, such as masking of all attendants and the steps 
necessary to prevent exposure of the patient or things that the pa- 
tient comes in contact with, and the necessity to keep those thin s 
away from the other patients who are ill and would be susceptible 
to infection. It was felt that the most prudent thing would be to! 
continue studies and treatment in a tuberculosis sanitarium. For | 
these reasons and also because it is required by law, notification re- 
specting Appellant was given to the District Health Department td 
the effect that we thought Appellant had tuberculosis pneumonia, 
which is a highly contagious form of tuberculosis and that we would 
like them to decide where he should be hospitalized at a tubercular 
sanitarium for further investigation and treatment (Tr. 149, 150). | 


Dr. Wadier also pointed out the advantages of hospitalization in a 
sanitarium as compared with hospitalization in a public hospital, par- 
ticularly in an instance involving a suspected tubercular patient where 
confinement is protracted and where the definitive diagnosis is often 
time consuming as the organism causing tuberculosis is a very slow 
growing one and where the disease may not be seen on smear, yet it 
may grow out on culture six weeks later (Tr. 151). The Public Health 
Department of the District of Columbia was notified initially by 
phone and then a letter was sent to them advising of the facts re- 
specting the Appellant (Tr. 152). (The written communication later 
received in evidence is identified as Defendant’s Exhibit No. 1b and 
appears at J.A. 24). Notification to the home of Appellant respect- 
ing Appellant’s condition was to make certain that a responsible 
member of the family was aware of the condition, to let them know 
of the concern of Group Health about a serious disease and the need 
for Appellant to go to the Health Department for further evaluation 
and to see whether the Health Department agreed with Group Health 
and that hospitalization in a tuberculosis center was indicated (Tr. 
152—153). On ¢ross-examination, Dr. Wadler testified that he was 
aware of the records showing that Dr. Gill, of Group Health, had 
directed Appellant to submit a sputum sample prior to the time that 
the witness saw the Appellant. The witness acknowledged this to be 
a fact and testified that the records contained a report on one spu- 
tum often associated with pneumonia but that the report of exam- 
ination of sputum for tuberculosis was not reported on and he re- 
minded counsel that this was consistent with his previous testimony 
that such cultures often take six to eight weeks to grow out (Tr. 
155). Dr. Wadler also testified that his letter to the Health Depart- 
ment included advice that sputum sent for tuberculosis study had 
not been reported upon and that the over-all pattern portrayed by 
the condition of Appellant was more in keeping with the tuberculo- 
sis than pneumonia (Tr. 156). Again, Dr. Wadler testified that at 


| 
the time of referral of Appellant to the Health Department, Group 
Health Association did not have any tuberculosis culture report, and 
that cultures at that time were being sent by Group Health to Hunter 
Laboratories (Tr. 157). Dr. Wadler also explained that there is a 
smear test which can be made and which, if positive, enables one to 
make a reasonably certain diagnosis of tuberculosis within a day but 
that if, as so often happens, there are not enough organisms to see 
on a smear, then it is necessary to rely upon the culture which usual- 
ly takes six to eight weeks (Tr. 158). The witness noted in the tec- 
ords the request for sputum made by Dr. Gill was on February 9 
(Tr. 159). The file did contain a request for a tubercular sputum 
smear dated February 9, which smear was negative of tuberculosis 
and that the witness may have been fully aware of that report but 
this did not preclude a diagnosis of tuberculosis as previously ex: 
plained (Tr. 160-161). The witness was questioned as to whether he 
really knew what the patient was suffering from when seen by him 


and responded that as previously indicated, he was not positive, “But I 
felt that further studies were indicated and because of the high sus- 
picion of tuberculosis, these studies had best be carried out in a = 
berculosis sanitarium.” (Tr. 169) 


Dr. Preselle Thomas next testified as a witness on behalf of Ap 
pellee and identified himself as Supervisor of the Medical Office at 
the North Central Chest Clinic, D.C. Department of Public Health. 
This witness produced the records of the Department of Public Health 
respecting Appellant and testified as to a card record contained in 
the tuberculosis register at the Northwest Clinic which supplied per- 
sonal information respecting Appellant and recorded dates of visit 
and dates of activity by personnel of the Department respecting Ap- 
pellant (Tr. 176-179). He also produced the letter marked Defend- 
ant’s Exhibit No. 1b later received in evidence and appearing at J.A. 
24, as well as Defendant’s Exhibit la appearing at J.A. 23. Testify- 
Ang with respect to Defendant’s Exhibit la, the witness described) 
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the handwriting ‘appearing in the upper portion of the form as that 
of Dr. Chan, formerly the Supervisor medical doctor at the Clinic; 
and that the records indicate that Dr. Chan made a diagnosis of Appel- 
lant’s condition on March 1 (Tr. 180); the records also showed con- 
tact between the Health Department Clinic and the Dispensary at 
the Pentagon on March 6, 1962, and that Appellant was directed by 
the Department of Health to enter or to plan on entering Glendale 
Hospital (Tr. 181), a facility of the District of Columbia Department 
of Health. 


Appellee offered and there was received into evidence additional 
material from the file of Group Health Association consisting of an 
x-ray reading of February 27th (J.A. 25) and certain of the District 
of Columbia Regulations on Communicable Diseases (JA 26, 27, , 
28, 29). 


Appellant offered as a rebuttal witness Dr. John Lawlah, who 
qualified as a radiologist (Tr. 216-219). This physician explained 


that Appellant was initially referred for x-ray examination by Dr. 
Ladrey, who thereafter referred the patient to Dr. Lowry, a special- 
ist and that he, the witness, had made x-ray examinations of Appel- 
lant at the request of both of these physicians (Tr. 220-222). Dr. 
Ladrey had referred the patient for the first x-ray examination but 
that on the occasion of the second x-ray examination approximately 
one month later, April 6, 1962, the referral was by Dr. Lowry (Tr. 
222-223). The x-ray examinations of Appellant were made on March 
8, 1962, April 6, 1962, May 9, 1962, June 6, 1962, October 29, 
1962, June 15, 1963, May 8, 1964, March 11, 1966 (Tr. 223). Writ- 
ten reports of the interpretations of these films were sent to the 
physicians (Tr. 224). Appellant’s counsel announced that he pro- 
posed to confine testimony to the reports of March 8, 1962, April 
6, 1962, May 9, 1962 and June 6, 1962 (Tr. 227) and this request 
was permitted over the objection of Appellee (Tr. 227, 232). Ap- 
pellant’s counsel also announced that he did not intend to offer the 
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reports in evidence but rather intended to examine the doctor respect- 
ing same (Tr. 231). Dr. Lawlah testified that he did not take a his- 
tory from Appellant at the time of the x-ray examination but sim- 
ply inquired as to how he felt (Tr. 232-233) and that a single film was 
made on March 8, 1962, which was not sufficient for a thorough- 
going evaluation. This film did show a dense lesion in his right 
upper lung field which suggested a number of things to consider as 
possibilities such as pneumonia or cancer or a tuberculosis infection 
(Tr. 233). On April 6, 1962, when multiple films were made, there 
was a marked shrinkage in the size of the lesion and this marked | 
shrinkage was significant and helped in making the diagnosis. The 
May x-ray films revealed everything to be normal with some resid: 
ual scarring from pneumonia and the June examination revealed the 
lesion to have been healed with residual scarring (Tr. 234). Though 
objection was made as to the general question as to interpretation 
of a particular x-ray of March 8, 1962, the witness stated, “I would 
hate to rule out malignancy, that is a cancer, but I feel more that it 
represents a pneumonitis, and I said this cavitation would ordinarily 
favor tuberculosis but the degree of pneumonic change present would 
modify this opinion to some degree.” When asked to describe penu- 
monitis, the doctor explained it was an infection or inflammation’ of 
the lung, not necessarily tuberculosis, but that it could be (Tr. 236- 
237). On cross-examination, Dr. Lawlah stated that his records did 
not reflect the nature and extent of the therapy given Appellant in 
the period between March 8, 1962 and April 6, 1962. Again refer- 
ring to the report of the first x-ray of March 8, 1962, the doctor! 
agreed that the report under the heading of “Impression” read as fol- 
lows: “These findings could represent an old tubercular cavity at 
the apex with now pneumonitis at the left upper lobe or it could. 
represent a shelled out lesion which is basically a lung cancer in the 
upper half of the lung field—it is difficult to make a differential diag- 
nosis on the basis of this film alone and I would suggest that patient 
be referred for additional films taken laterally and probably a brick 
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film for better evaluation.” Dr. Lawlah readily agreed that the x- 
ray examination was a diagnostic tool, though an important one in 
chest conditions, which is accepted by the attending physician and 
considered along with other available information, including the re- 
sults of other tests in order to arrive at a diagnosis (Tr. 241). 


This concluded the testimony on rebuttal and Appellee then 
moved again for a'directed verdict, which was followed by consider- 
able argument and resulted in the granting of the motion by the 
Court for the reasons as set forth by the Court (Tr. 256). 


STATUTES, RULES AND REGULATIONS 


Statutes 
District of Columbia Code, 1961 Edition: 


§ 6-114. Commissioners authorized to make health regulations 
and alter, amend, or repeal certain legalized ordinances. 


The Commissioners of the District of Columbia are hereby au- 
thorized and empowered, in making regulations under the authority 
conferred by Congress, to alter, amend, or repeal any of the ordi- 
nances of the late Board of Health of said District which were legal- 
ized by sections 6-111, 6-112, whenever in their judgment the pub- 
lic interest requires it. 


§ 6-118. Commissioners to promulgate regulations to prevent 
spread of diseases. 


The Commissioners of the District of Columbia are hereby au- 
thorized and empowered to promulgate and enforce all such reason- 
able rules and regulations as they may deem necessary to prevent 
and control the spread of communicable diseases in the District of 
Columbia, including the authority and power to provide for the iso- 
lation, quarantine, and restriction of the movements of persons 
affected by or believed, upon probable cause, to be affected by 
communicable disease and of persons who are or are believed, upon 
probable cause, to be carriers of communicable disease. 
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§ 6-119. “Communicable disease” defined. 


The words “communicable disease” when hereinafter used shall 
mean such communicable diseases as the Commissioners by regula- 
tion shall denominate as such. | 

| 
| 
| 


Rules 
Rules of Civil Procedure for the United States District Coutts: 


8(b) Defenses: Form of Denials. A party shall state in short 
and plain terms his defenses to each claim asserted and shall admit 
or deny the averments upon which the adverse party relies. If he is 
without knowledge or information sufficient to form a belief as to 
the truth of an averment, he shall so state and this has the effect of 
a denial. Denials shall fairly meet the substance of the averments 
denied. When a pleader intends in good faith to deny only a part) or 
a qualification of an averment, he shall specify so much of it as is 
true and material and shall deny only the remainder. Unless) the 
pleader intends in good faith to controvert all the averments of the 
preceding pleading, he may make his denials as specific denials of 
designated averments, or paragraphs, or he may generally deny all 
the averments except such designated averments or paragraphs as he 
expressly admits; but, when he does so intend to controvert all its 
averments, including averments of the grounds upon which ithe 
court’s jurisdiction depends, he may do so by general denial subject 
to the obligations set forth in Rule 11. 


8(e)(1) Each averment of a pleading shall be simple, concis - 
and direct. No technical forms of pleading or motions are requited. 


Regulations 


District of Columbia Health Regulations on Communicable: Dis- 
eases: 

Sections 8-5:101, 102, 103, 104(c), 105(a)(b), set forth in J.A. 
26. 
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SUMMARY OF ARGUMENT 


I. Directed Verdict on the cause of action for breach of contract. 


At the trial on the issue of liability, the Court was correct in 
granting Defendant’s motion for a directed verdict at close of Plain- 
tiff’s case on the cause of action for breach of contract because 
there was no contract before the Court and liability for breach of 
contract must be predicated on the terms of the contract. 


Il. _ Directed. verdict on cause of action for defamation. 


The Court properly granted Defendant’s motion for a directed 
verdict on the cause of action for defamation because: 


a. The record in this case conclusively demonstrates that the 
statements made were not actionable, per se, were true, privileged 
and not motivated by malice and that the means of publication 
were reasonable and not excessive and were required by law. 


b. Even if the statement be treated as actionable, per se, the 
evidence of truth and privilege established a complete defense as a 
matter of law. 


Wi. _ Restriction of the testimony of Plaintiff's rebuttal witness. 


Plaintiffs rebuttal witness was qualified as an expert in the 
field of radiology. He was freely allowed to testify as to his in- 
terpretation and impression of Plaintiff's condition arrived at 
through the utilization of his expertise in this area of medicine. 


IV. _ Introduction of affirmative defenses. 


Plaintiff was put on notice of the intention of Defendant to 
assert the truth and privilege of the alleged libelous statements by 
Defendant’s pleadings, which conformed in all respects to the re- 
quirements of Rule 8(c), of the Federal Rules of Civil Procedure. 
Having been given fair notice of the proposed defense to this ac- 
tion, Plaintiff was not prejudiced. 


ARGUMENT 
I 


Directed Verdict in the Cause of Action 
for Breach of Contract 
The Court had no alternative but to direct a verdict for De- 
fendant on the cause of action for breach of contract at the con- 
clusion of Plaintiff’s case. It is elementary that to establish a prima 
facie case of breach of contract, the Plaintiff must have evidence 
of the existence of the contract and testimony tending to show that 
the Defendant failed to perform according to the terms of the con- 
tract. There was no evidence whatsoever as to the terms of the con- 
tract between the Defendant and the United States Civil Service 
Commission and it was therefore impossible for Plaintiff to have 
developed a prima facie case on this count. The burden is on 
Plaintiff to establish the terms of the contract upon which he 'bases 


his claim. See Kassab v. Raynor Benson, Inc., 254 F.Supp. 830. 
= | 
| 


As is succinctly stated by Professor Williston, Williston on Con- 
tracts, Revised Edition (1932), Vol. 5, § 1288, “‘A breach of contract 
involves a broken promise.” Before it can be established that a 
promise has been broken, it is essential to know what was un- 
dertaken by the promising ,arties. | 
Appellant apparently contends that since the trial was on 
the sole issue of liability, his only task was to prove the exist- 
ence of a contract and that it then became Appellee’s responsi- 
bility to prove it had not breached any of the specific terms of 
the contract. This would certainly shift the burden of proof by 
making it incumbent on a Defendant to first prove the terms of 
the contract and then prove it had not: breached these terms. Such 


16 


is not the law in the District of Columbia. It was held, in Backus 
v. Veterans Co-op Housing Ass’n., 96 A.2d 513, at page 515, that 
the burden of establishing the terms of a contract rests upon the 
party suing thereon. 


When Appellant rested his case on the issue of liability, the 
record was completely void of any evidence of a breach of any 
contract on the part of Appellee. Assuming that the contract obli- 
gated the Appellee |to render specific services to Appellant, there 
was no showing that Appeilee refused to render such service. The 
testimony of Appellant established that Appellant freely elected 
to seek medicai treatment from another source: : 

“Q. After February 28, 1962, on which date you were 
seen by Dr. Wadler at Group Health, did you ever re- 
turn to Group Health? 

A. No. 

Q. Did you ever seek or ask for a hearing by their 
claims committee with respect to your medical care? 
A. No, I did not.” (Tr. 32) 


As stated by counsel for Defendant while arguing the motion 
for a directed verdict: 


“He never sought additional treatment from Group 
Health and as a consequence, we had no right, under 
any document or even in the face of any oral testi- 
mony, to compel this man to return nor did we have 
any right to direct that he not receive private medical 
care at such source as he chose to.” (Tr. 119) 


A mere reference to the pleadings will demonstrate that they 
do not establish the “nature” of the contract. In Appellee’s Answer, 
there are three references to this contract. They are: 


“The Defendant . . . admits . . . it does furnish or ar- ' 
range for medical care and attention for its members, 
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pursuant to its contractual obligations and the provi- 
sions of said contract...” (JA 11) 

“This Defendant admits . . . Plaintiff was a member of 
Group Health Association, Inc. by reason of the exis- 
tence of a contract for health benefits between Group 
Health Association, Inc. and the United States Civil 
Service Commission . . .” (JA 13) 

“_ .. and that said agreement respecting the provision of 
health benefits was in accordance with all the terms, 
provisions and conditions of the master contract. . .” 
(JA 14) 


Each of the references to the contract contained in Defendant’s 
Answer alludes to the binding nature of the provisions of this con- 
tract but they in no way spell out the particulars of that contract. 
Further, in the Pretrial Order filed in this case, the parties agreed 
and stipulated to the following: 


“Defendant . . . entered into a contract with the United 

States Civil Service Commission to supply certain med- 

ical services and facilities. . . Plaintiff. . . became a 
member of the Association. . . subject to the con- 

tract provisions existing between the Association and | 

the Commission and the by-laws of the Association.” ; 

(JA 15) 

After stipulating, Appellant was subject to these provisions, 

it is difficult to comprehend how Appellant can assert he made out 
a prima facie case without these provisions having been introduced 

into evidence. 


| 
The Court was acting within its discretion in refusing to admit 
into evidence a “pamphlet” which Appellant did not, and has not 
yet, suggested was the contract. 


This pamphlet was not offered until after Appellant rested [hi 
case in chief and the Court had heared Appellee’s motion for a 
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rected verdict and indicated an inclination to grant the motion be- 
cause there was no contract before it on which to act. 

The Appellee readily concedes that the Pretrial Order provided 
for the admission of the pamphlet at trial. However, this presup- 
posed Appellant would move for its admission at the proper time 
and in accordance with the established rules of evidence and as an 
adjunct to the contract. These rules were not complied with and 
for that reason, Appellee was constrained to object to its admission. 

Moreover, this pamphlet was offered at a time when the Court 
was calling for the contract itself, as the following excerpts illustrate: 


“THE COURT: 
“What about the count on the breach of contract?” Tr.118) 
“¥ do not have any proof of a contract.” (Tr. 119) 


“_..-1do not think that in itself gives me any terms of a 
contract.” (Tr. 119) 


“Go into the contract matter first. What evidence do you 
have that there is even a contract in this case?” (Tr. 119) 


“T have never seen the contract.” (Tr. 121) 


“,.. one thing you have got to put in evidence is the con- 
tract.” (Tr. 121) 

It was only after this prodding by the Court that Appellant 
moved to admit the pamphlet (Plaintiff's Exhibit No. 1 for identi- 
fication) into evidence (Tr. 121). It was obvious to the Court that 
this printed brochure was not the contract. The most cursory 
glance at Plaintiff’s Exhibit No. 1 for identification is sufficient to as- 
certain that it is nothing more than advertisement and promotional 
literature intended ‘to outline only the basic types of coverage avail- 
able through Appellee’s Association. Surely, the Court was within 
its discretion in sustaining Appellee’s objection to the admission of 
this document, which was wholly irrelevant to the issue before the 
Court at the time Appellant moved for its admission. Nor can it 
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| 

| 
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be seriously contended that the statement contained in the Pretrial 
Order that “.. . the pamphlet published by GHA . . . may be ad- 
mitted in erence at trial,” (JA 18) gave Appellant permission to 
disregard all rules of evidence pertaining to its admission. 


Appellant would have this Court believe the learned Trial 
Judge, in reference to this pamphlet, “. . . adopted the testimony 
of opposing counsel that it was not the contract.” (Appellant’ 
brief, p. 17). To refute this contention, Appellee offers, in ad- 
dition to the above arguments, one last observation. The stipu- 
lation contained in the Pretrial Order states: 

“The contract between GHA and Civil Service Comm. 
and the pamphlet published by GHA with approval of 
Civil Service Comm. and by-laws of GHA may be ad- | 
mitted in evidence at trial.” (JA 18) 

If these words indicate anything, it is that the contract and the 
pamphlet are separate and distinct documents. Appellant made this 
stipulation and he should be required to abide by its obvious mean- 
ing. 


I : 


Directed Verdict on the Cause of Action 
for Defamation 
= 
a. The statements allegedly made by Defendant were not'ac- 
tionable, per se. A reference to the authorities is sufficient to es- 


tablish this point: | 


| 

“And it is a rule of the common law that an action | 
will lie . . . for speaking words of another which im- 
pute that he has a loathsome or contagious disease... | 
To come within the rule, however, the disease charged 
must be leprosy, plague, or a venereal disease... Itis | 
not libelous, per se, to publish of a person either that | 
he has or has had consumption.” See Am. Jur., Vol. | 
33, Libel & Slander, § 52. 
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Consumption is defined as ‘ta wasting of the tissues of the 
body, usually tuberculosis,” — Stedman’s Medical Dictionary Un- 
abridged Lawyers’ Edition (1961). 


The statement quoted from American Jurisprudence is in ac- 
cord with the views of Dean Prosser found in the second edition of 
his Handbook of the Law of Torts, 1955 Edition, p. 589, and the 
Restatement of the Law of Torts, Vol. 3, § 572, which states the 
rule: 

“One who falsely and without privilege to do so, 
publishes a slander which imputes to another a pres- 


ently existing venereal or other loathsome and com- 
municable disease is liable to the other.” 


This general statement is thereafter qualified in subsection (d) 
which continues: 


“The rule stated in this Section is not applicable to 


an infectious or contagious disease which however ser- 
ious, is not of a loathsome character. . .” 
Appellee believes these authorities substantiate its argument that 
there was no per se cause of action in this case. 


The Complaint filed in this case sets forth seven alleged in- 
cidents of publication to substantiate a claim for libel and slander. 
They are contained in Paragraph 6 of the first cause of action (JA 
3) and Paragraphs 14-19 of the third cause of action (JA 5, 6). 
These statements must be examined carefully. In reference to 
the third cause of action, there was absolutely no testimony to 
support the charges made in Paragraphs 17, 18 and 19 and there- 
fore, it is presumed they were abandoned by the Appellant. 


Paragraph 16,\of the third cause of action, refers to an alleged 
telephone call from the Appellee to a Dr. Jeffries, Head of the Civi- 
lian Clinic at the Pentagon. In the course of trial, Appellant called 
Dr. Rafael Borgos, a physician at the Civilian Employees’ Health 
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Service, at the Pentagon, who brought with him the records of the 
Appellant. He testified, from an examination of his file, that the 
medical director’s office at the Pentagon was informed of a report 
from the District of Columbia Health Service that Mr. Wilson may 
have tuberculosis (Tr. 68). Appellant later conceded that the in- 

formation given to the Clinic at the Pentagon was supplied by the 
D.C. Health Clinic rather than any employee of Group Health. (Tr. 


73). | 
In the first cause of action, Paragraph 6 (JA 3), Appellant al- 


leged a publication by Defendant to the Northwest Central Clinic 
on Upshur Street in the form of a letter wherein it was written 
that Nathan Wilson is infected with T.B. requiring his confinement 
in a sanitarium. This letter is part of the record before the Court 
(JA 24). This claim was also abandoned by the Appellant when 
counsel stated: ‘The Plaintiff here is not complaining that a Te- 
port was given to Northwest Clinic. That is still privileged.” (Tr. 
253). Immediately after this concession, Appellant’s counsel stated, 
“The real complaint concerning Northwest Clinic was there was a 
republication to the Pentagon which was indicated by Dr. Thom- 
as. . .” (Tr. 254) However, an examination of the testimony of 
Dr. Thomas, who was then acting as supervisor of the medical of- 
fice at the Northwest Central Chest Clinic (Tr. 177) does not sub- 
stantiate counsel’s recollection of the testimony. Dr. Thomas testi- 
fied, from a review of his file, that Dr. Chan, formerly the supervisor- 
medical doctor over the Northwest Central Chest Clinic, made a 
diagnosis of Plaintiff’s condition on March 1, 1962 and that there- 
after, his office was in contact with an‘ official at the Pentagon in 
the Dispensary or Health Clinic (Tr. 180). 


This testimony clearly establishes that the District of Colum- 

bia Health Service made its own diagnosis of Plaintiff’s condition 
~ | 

and that on the basis of its own evaluation contacted the Pentagon. 
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The Defendant is certainly not liable for the independent action of 
the District of Columbia Health Service. 


The remaining allegations of publication contained in the third 
cause of action, Paragraphs 14 and 15, relating to Appellant’s wife, 
will be discussed in Appellee’s arguments at a further point herein. 


Appellee contends that any statement attributed to it in ref- 
erence to Appellant was privileged. This can be established beyond 
a doubt by a reference to the law both in the District of Columbia 
and elsewhere. 


In Blake v. Trainer, 79 U.S. App. D.C. 360, 148 F.2d 10, at 
page 362, it was held: “privileged occasion exists when a commu- 
nication relates to\a matter of interest to one or both of the par- 
ties to the communication and when the means of publication 
adopted are reasonably adapted to the protection of that interest.” 
This definition was followed in the cases of Hunt v. Calacino, 114 
F.Supp. 254, and Barr v. Mateo, 103 U.S. App. D.C. 176, 256 F.2d 


890 (Reversed on other grounds, 360 U.S. 564, 3 L-Ed.2d 1434, 79 
§.Ct. 1335). 


In an 1898 case, Steamboat v. Davis, _F. __, 12 App. D.C. 
306, it was held, 


“A communication is privileged. . . only when made 
in good faith, in answer to one having an interest in 
the information sought; and it will be privileged, even 
if volunteered, when the party to whom the communi- 
cation is made has an interest in it, and the party by 
whom it is made stands in such relation to him as to 
make it a reasonable social duty, or at least proper 
that he should give the information, as a just and rea- 
sonable means to guard the person receiving the infor- 
mation against an act or dealing that might be prejudi- 
cial to him.” 
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The obligation of a doctor to members of the public other than 
his patient is referred to in 73 A.L.R.2d 325, at page 328, wherein it 
is stated: 

“« _ the responsibility of the doctor to keep confi- 
dence may be outweighed by a higher duty to giveout | 
information, even though defamatory, if there is a suffi- 
ciently important interest to protect, in which event 
there arises a conditional privilege to make a disclosure 
reasonably necessary to protect such interest. For in- 
stance where a patient is infected with a dangerous and 
highly contagious disease, it may be the physician’s 
duty in order to prevent spread of the disease, to dis- 
close its existence to the public health authorities or 
even to particular individuals who are intimately ex- 
posed to the danger of the contagion.” 


Also, in 9 A.L.R. 1250, wherein it is stated, at page 1253; 


“No patient can expect that if his malady is found | 
to be of a dangerously contagious nature he can still 
require it to be kept secret from those to whom, if 
there were no disclosure, such disease would be trans- 
mitted. 

“The doctor’s duty does not necessarily end with the 
patient; for . . . the malady of his patient may be such 
that a duty may be owing to the public and in some 


| 
| 
| 
| 
i 
| 
cases to other particular individuals.” 


| 
In addition to the citations referred to above, the Court’s at- 


tention is respectfully directed to Defendant’s Exhibit No. 4 (JA 26), 
which is the District of Columbia Health Regulations on Commun- 
icable Diseases. In $ 8-5:104(c), is found the following directive: 


“The following diseases are hereby denominated 
communicable diseases and shall be reported in writ- 
ing within forty-eight hours of diagnosis or the appear- 
ance of suspicious symptoms . . . tuberculosis. . .” 
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It should be noted that the obligation of Dr. Wadler, acting on 
behalf of Appellee, arose from the above regulation which required 
he report “within forty-eight hours of diagnosis or the appearance 
of suspicious symptoms” of tuberculosis. (Emphasis added) In ref- 
erence to the publication to Appellant’s wife, Section 8-105 of the 
same regulations is pertinent where the following language appears: 

“(a). . . the physician . . . in charge of the commun- 
icable-disease case shall report such case to the director 
within the period of time required and in the manner 
prescribed.|. . (b) . . . each infected adult person and 
each parent, guardian or person in charge of an infected 
person or infected animal shall be advised by the physi- 
cian. . . of the applicable requirements for isolation, re- 
striction of movement, and quarantine. The physician 
. .. Shall advise each infected adult person, and parent, 
guardian, or other individual having the responsibility 
for isolation and quarantine.” 

Appeliee would contend a consideration of the foregoing estab- 
lishes the privileged nature of the communications made in this case. 

The statements made by Appellee were, in fact, true. Two doc- 
tors, who had occasion to examine Plaintiff at the time in question, 
testified at the trial. They were Dr. Marvin Wadler and Dr. John M. 
Lawlah. Dr. Wadler testified (Tr. 146) that Plaintiff had been to 
Group Health on January 22, February 9, and February 27, with 
complaints of a recurrent cough. He had the Plaintiff x-rayed and 
an examination of the x-ray showed a shadow in the lung and some 
other changes which were suggestive of tuberculosis. The impression 
was obtained that the patient had a tuberculosis pneumonia based 
on the fact that the patient had had a chronic cough which had per- 
sisted and cleared temporarily and then recurred, with a lot of night 
sweating (Tr. 147) and also a change in the x-ray picture, all of 
which suggested to Dr. Wadler an active form of tuberculosis re- 
ferred to as tuberculosis pneumonia (Tr. 148). Dr. Wadler con- 
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tinued that it was felt essential to further evaluate by appropriate 
studies what treatment the Plaintiff should have. 


Dr. Lawlah, a rebuttal witness called by Appellant, was oe 
nized as an expert in the field of radiology. He testified as to ithe 
first four examinations he made of Appellant. They were March 8, 
April 6, May 9 and June 6, 1962. He stated, in reference to the sec- 
ond impression, “I would hate to rule out malignancy. .. but I feel 
more that it represents a pneumonitis, and I said this cavitation 
would ordinarily favor tuberculosis but the degree of pneumonic 
change present would modify this opinion to some degree.” (Tr. 
236, 237) Dr. Lawlah at no time testified that his x-rays contta- 
dicted the diagnosis of tuberculosis made by Dr. Wadler as of 
March 1, 1962. In this connection, it should be remembered that 
Appellant was receiving medical care and treatment three times per 
week during the period between the several x-rays taken by Dr. 
Lawlah (Tr. 26), also that Dr. Lawlah was unaware of the specific 
therapy administered by the treating physician (Tr. 28 & 239). 


Therefore, there is nothing in evidence in this case contrary 
to the diagnosis of Dr. Wadler made on March 1, 1962. The trial 
court, in the absence of other evidence, was not free to speculate 
as to the possibility that Appellant did not have tuberculosis on 
that date. 


The means of publication were reasonable and not excessive 
and were required by law. The evidence established only three in- 
stances in which Appellee related its diagnosis of Appellant’s condi- 
tion to another. They were a telephone call to Appellant’s wife, 
the telephone call to the District of Columbia health authorities 
at the Northwest Central Clinic, and a letter to the Northwest|Cen- 
tral Clinic, confirming the telephone call. As pointed out earlier, Ap- 

_pellant has conceded that the communications to the Northwest Cen- 
tral Clinic were privileged. The Department of Health Regulations, 
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cited above, require the physician to advise the person in charge of 
an infected person of the appropriate steps to be taken to avoid 
the spread of the disease. In this case, Dr. Wadler advised Appel- 
lant’s wife that he diagnosed Appellant’s condition as tuberculosis 
and requested that she come to his office, pick up the x-rays and 
take them to the Northwest Central Clinic. It is understandable 
that Dr. Wadler did not attempt to go into the complicated proce- 
dures involved over the telephone. He knew Appellant’ wife would 
very shortly be face to face with the physician at the Northwest 
Clinic and that the physician there would explain in detail the steps 
to be taken for the isolation of the Plaintiff. On the other hand, Dr. 
Wadler wanted Appellant’s wife to come immediately and to impress 
upon her the seriousness of the situation. He was certainly entitled, 
if, indeed, not obligated to inform her of the nature of her husband’s 
illness. That could never constitute excessive publication. 


Appellant contends that malice can be established by a showing 
of hostility. Appellee is in accord with that statement, however, 
there was no showing of hostility towards Appellant by any evidence 
elicited at trial. Counsel for Appellant conceded (Tr. 253) that 
the only evidence of malice on which he was relying was an al- 
leged statement by Dr. Wadler to the Appellant to the effect 
that he could not expect much service coming in at such an hour, 
nearly quitting time (Tr. 13). Appellant then testified that on 
that same afternoon, Dr. Wadler asked him questions about his 
health, the health of members of his family, went over his chest 
with a stethescope, took his temperature, looked at his throat and 
had Appellant x-rayed (Tr, 13, 14). 


Appellant’s own testimony establishes that Dr. Wadler was not 
hostile to the Plaintiff but on the contrary, was extremely solici- 
tous. 
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In 26 A.L.R., 830, at page 852, it is said: 


“The rule is that whether there is any evidence of 
malice or want of good faith, so as to require submis- 
sion of the matter to the jury, is a question for the 
court...” 


Surely, the Court was not compelled, on the basis of this meager 
evidence, to submit the question of malice to a jury. 


b. Even if the statements made by Appellee are treated as 
libelous, per se, the evidence of truth and/or privilege constituted 
a complete defense. 

“Proof of the truth of the defamatory words em- | 
ployed is, as a rule, a complete defense in an action 
for libel or slander, in the absence of a statutory pro- 
vision to the contrary. . . 


Under the general rule as to the truth of a state- 
ment, the fact that malicious or evil motives prompted 


| 

| 
the Defendant to publish the truth will not impair his 
defense; nor is it material that the Defendant did not _, 
know, at the time of his publication, that he was speak- 
ing the truth.” 33 Am. Jur., Libel & Slander, $ 117. 


In the 1948 case of Dickins v. International Brotherhood, etc., 
84 U.S. App. D.C. 51, 171 F.2d 21, at page 54, the Court held: 


“When the author of a libel writes under the com- 
pulsion of a legal or moral duty . . . that which he | 
writes is a privileged communication unless the writer | 
be actuated by malice.” 


This language used in the Dickins case was cited with approval 
in the later case of Barr v. Matteo, 100 U.S. App. D.C. 319, 244 
F.2d 767. That the statements made by Appellant were absolutely 


privileged is further supported by the discussion found in 33 Amer- 
ican Jurisprudence, Libel & Slander, § 125: 
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“An absolutely privileged communication is one in 
respect of which, by reason of the occasion which, or 
the matter in reference to which, it is made, no reme- 
dy can be had in a civil action, however hard it may 
bear upon a person who claims to be injured thereby, 
and even though it may have been made maliciously. 

The class of absolutely privileged communications is 
narrow and is practically limited to legislative and judi- 
cial proceedings and other acts of the state, including, 
it is said, communications made in -the discharge of a 
duty under express authority of law, by or to heads of 
the executive departments of the state. . .” 

That the law in the District of Columbia is in accord with the 
above quotation can be demonstrated by reference to Ashford v. 
Evening Star Newspaper Co., 41 App. D.C. 395, __ F.__, at page 
403, wherein it is said: 


“If a person in the performance of a duty imposed 


is required’ to speak or make publication, the privilege 
is absolute, irrespective of the question of malice, even 
though the utterances may be false, malicious and in- 
jurious.” 


The statutory obligation of Appellee, imposed by the District of 
Columbia Health Regulations (JA 26) to make disclosure of its 
diagnosis or recognition of the appearance of suspicious symptoms 
has already been established. 


Il 


Restriction of the Testimony of Plaintiff's 
Rebuttal Witness 
Appellant’s rebuttal witness, Dr. John W. Lawlah, testified 
that he examined Plaintiff a total of eight times commencing March 
8, 1962, through March 11, 1966 (Tr. 223). Appellant confined Dr. 
Lawlah’s testimony to the first four examinations he made of Plain- 
tiff, ie., March 8, April 6, May 9 and June 6, 1962. In reference to 
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these four examinations, Dr. Lawlah answered the following ques- 
tions posed by counsel for the Appellant: 


“Now can you tell us the results of those tests in March, 
April, May and June, 1962? (Tr. 233) 


Doctor you say there was marked shrinkage. Did you 
attach any medical significance to that? 


What was the result of your May examination (Tr. 234)? 

Doctor, will you tell us how you read or interpreted 

those x-rays (Tr. 235)? 

And how did you read your April 6 report examination? 

And how did you read your May 9 examination? 

How did you read your June 6 report?” (Tr. 237) 
Appellant was permitted to ask and received answers to these ques- 
tions based on Dr. Lawlah’s examinations of Appellant over a period 
of time from one week to over three months beyond the date of 
Appellee’s examination and diagnosis of Appellant. It cannot be 
seriously argued that Appellant was unable to fully examine Dr. 
Lawlah within the area of his expertise. It would appear the 
trial court was most liberal in allowing Dr. Lawlah to testify as to 
the results of examinations made over ninety days after the date in 
question. ! 


IV 


Introduction of Affirmative Defenses 


The Answer filed by Appellee in this case admitted that it jad- 
vised the Northwest Central Clinic and Appellant’s wife of its impres- 
sion that Appellant had tuberculosis pneumonia, as required by law. 
The Appellee made no admission as to Appellant’s allegation that its 
statements were false. On the contrary, Appellee specifically denied 
their falsity when it denied each and every allegation contained in the 
various counts of the Complaint, which were not otherwise referred 


to in the Answer. 
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As to the defense of privilege, the Appellee asserted in its An- 
swer, that it was acting in compliance with the Health Regulations 
of the District of Columbia when it communicated its diagnosis to 
Plaintiff's wife and the Northwest Central Clinic. 


Appellee contends that by this means it fully complied with 
all of the requirements of Rule 8(c), of the Federal Rules of Civil 
Procedure. In Moore’s Federal Practice, 2d Edition, Vol. 2A, page 
1857, there is a discussion of Rule 8(c) wherein it is said: 


“A court today should not concern itself with the 
problem of whether the Defendant has given color in 
his affirmative defense. The point is does the defend- 
ant’s answer give fair notice?” 


This is in complete accord with the comments in Baron & Holtzoff, 
Federal Practice & Procedure, Rules Edition, § 279, which states 
in reference to Rule 8(c): 


“The purpose of this is to prevent surprise. A gen- 
eral denial will not permit proof of such matters not 
affirmatively alleged. The general rules of pleading 
applicable to the statement of a claim apply also to the 
statement of a defense. The defense may be pleaded 
in general terms and is sufficient so long as it gives the 
plaintiff fair notice of the nature of the defense.” 


In § 283, it is pointed out, that: 


“Under this rule, the court will not require technical 
exactness or make refined inferences against the pleader 
but will construe the pleading in his favor if justice so 
requires. Indeed the name of a pleading is of little con- 
sequence; its allegations will determine its character.” 


That this is the law in the District of Columbia can hardly be 
doubted after a reading of Washington Annapolis Hotel Co. v. Rid- 


dle, 83 U.S. App.'D.C. 288, 171 F.2d 732, in which the Court held 
the defense of qualified privilege was not made unavailable by the 
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Defendant’s denial of the allegations of the Plaintiff's Complaint con- 
cerning the utterance of the slanderous words. The Court cited with 
approval Ashford v. Evening Star Newspaper Co., 1914, 41 App. D. C. 
395, _F.___, to the effect that privilege may be availed of under a 
general denial. When the Defendant has denied Plaintiff's allegation 
that the statement is false, and has asserted that it was made in obedi- 
ence to, and required by, the District of Columbia Health Regu- 
lations, it is inconceivable that Appellant could be surprised when 
Appellee attempted to establish the defenses of truth and privilege. 


Compliance with Sections (b) and (e) require Defendant to 
state his defense in short and plain terms and to make each aver- 
ment simple, concise and direct. Rule 8(e)(1) states specifically: 

“No technical forms of pleadings or motions are re- : 
quired.” 

Appellant was given additional notification of Appellee’s anti 
cipated defenses by the Pretrial Order filed in this case (J.A. 15) 
wherein Appellee detailed its defenses (JA 16) in terms of facts, 
which facts were sufficient to constitute the defenses of truth and 
privilege, i.e., the medical impression of Dr. Wadler that Appellant 
had tuberculosis pneumonia and the notification to the Northwest 
Central Clinic and Appellant’s wife as required by law, and the fur- 
ther assertion that the conclusion of Dr. Wadler was arrived at in 
accordance with the procedure and practice existing in the com- 
munity. 


Appellee respectfully submits the Answer filed in this case 
was in compliance with Rule 8, of the Federal Rules of Civil Pro- 
cedure, and that Plaintiff was given ample notice by the Answ r 
and Pretrial Order of the defenses on which Appellee was intend- 


ing to rely upon and did, in fact, rely. 
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CONCLUSION 


Wherefore, the Appellee respectfully requests the judgment 
entered on a directed verdict by the trial court be affirmed. 


WILLIAM E. STEWART, JR. 
RICHARD W. GALIHER 
WILLIAM C. CLARKE 
WADE J. GALLAGHER 
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Washington, D.C. 20036 
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I 
IN REPLY TO APPELLEE'S ARGUMENT ON THE CORRECTNESS 
OF THE TRIAL COURT'S RULING ON THE ISSUE OF BREACH 
OF CONTRACT 


1. Appellee states at page 18 of its brief that: 


“The appellee readily concedes that the 
Pretrial Order provided for the admission 
of the pamphlet at trial. However, this 
presupposed Appellant would move for its 
admission at the proper time and in ac- 
cordance withthe established rules of 
evidence and as an adjunct to the contract. 
These rules were not complied with and for 
that reason, Appellee was constrained to 
object to its admission”. 


Such argument is wishful thinking by appellee. The record 
speaks for itself. Counsel for appellee made no objection to 


the timeliness of the offering of the contract into evidence: 


"MR. VAYDA: May I move at this time to put 
it into evidence. 


"MR. STEWART: Your Honor, it is still not the 
contract and I, therefore, object. 


“THE COURT: Sustained. It is not the contract." 
(TR 121-2) 


. “the court having just said at the center of TR 121: "I have 


never seen the contract". 


2. The Honorable Judges of this Court are alerted 


here to appellee's quotation of the trial court out of context 
at page 18 of appellee's brief. The nine lines of quotation 
there are selected from over four pages of argument without the 
least courtesy given to the simple rules of punctuation of 


ommissicn by counsel for appellee. The use of the word excerpts 


by counsel for appellee before such quotation out of context 


harély justifies the results opposing counsel attempted to 


. | 
achieve. 
|! 


| 
3. It was pointed out in appellant's brief that 


| 
counsel for appellee did in fact testify when he said that 
which is set out above. No amount of argument here) can change 
. | 


| 
that which was said on the record at that time by ¢ounsel for 


appellee. That experienced counsel for appellee could unthink- 
ingly utter such words of testimony during the heat of argument 
is understandable; that the trial court could repeat and 

accept such words as testimony is also understandable in view 
of the confusion. generated by argument. But why experienced 


counsel for appellee in the quietude of brief writing should 


| 
again testy, at page 18 of its brief: 

| 
"It was obvious to the Court that this 
printed brochure was not the contract. 
The most cursory glance at Plaintiff's 
Exhibit No. 1 for identification is| 
sufficient to ascertain that it is no- 
thing more than advertisement and pro- 
motional literature intended to outline 
only the basic types of coverage avail- 
able through Appellee's Association". 


How could counsel for appellee know what was 
| 
obvious to the mind of the court that did not examine the 
document? 'The most cursory glance’ at the pocomens is ex- 
actly what the trial court failed to do. It did not even 
take the document into its hand although appellant was en- 
titled to have the document examined by the trial court with 


judicial detachment. Since counsel for appellee sees fit to 
| 


continue to testify characterizing the document as advertise- 
ment, appellant attaches a photo copy of a single page thereof 
as an appendix hereto wherein the document is described over 
the signature of appellee's president with a statutory citation 
set out therein of which the trial court should have taken 
judicial notice if it looked at the document which it failed to: 
do. 


Te 
IN REPLY TO APPELLEE'S ARGUMENT ON THE CORRECTNESS 
OF THE TRIAL COURT'S RULING ON THE ISSUE OF DEFAMATION 


1. The results of appellee's legal research for 


law to support its argument that the words were not actionable 
per _se is interesting. It amounts to a partial quotation from 
American Jurisprudence, the omissions of which vitiate the 
argument as a full reading of the section quoted from will 
illustrate. The support of Dean Prosser also brough up by 
appellee merits the same comment. Most interesting of all is 
“just how such research could have failed to turn up Myerson v. 
Hurlbut, (1938), 68 App. D.C. 360 wherein our court speaks only 
of "a contagious! distemper". The citation of which case was 
given to the trial court and counsel for appellee in appellant's 


trial brief before commencement of trial. 


2. As to republication to the Pentagon (plaintiff's 
place of employment) appellee states at page 24 of its brief 
that appellant's witness, Dr Burgos, testified that the Pentagon 
was informed by the D.C. Health Service. Such testimony is also 
in accord with that of appellee's witness, Dr Thomas, who testi- 


. fied (TR pa. 181) that Upshur Street informed the Pentagon. 


| 
| 
| 
: | 
That a slanderer is responsible for a re-publication, especially 
if the person or agency who he informs is likely to repeat the 


slander, is established. See section 196 of Vol. 33 of American 


Jurisprudence on Lible and Slander. 


3. At pages 20-21 of appellee's brief, counsel for 
appellee continues to belabor the unreported diagnosis made by 
Upshur Street, but just what Upshur Street diagonsed was care- 
fully avoided by counsel for appellee during its examination of 


* such witness, TR. 180. 


4. Appellee's extensive argument between pages 


22 and 25 of its brief that appellee was justified in issuing 
. | 


such report to the wife and Upshur Street because the law 


required it, can be tested best by the fact that the health 


regulations referred to were written to protect public health 


and required the reporting doctor to advise the "person in 
charge" to apply precautions to keep the suspected diseased 
person from Communicating the disease to others. A wife is not 
mentioned in such regulations and appellee's Tacvert co Upshur 
Street makes no mention of the advisory precautions required to 
be given. Appellant's wife testified without contradiction that 


appellee gave her no advice on precaution. It would jtherefore 
| 


appear that the D.C. Health Regulations were studied later as a 
: 
defense rather than that they were in the forefront jas the 


motivating factor in writing the letter and gossiping to the wife, 


5. The interpretation by counsel for appellee at 
pages 24-25 of its brief as to what it was that Dr Wadler said in 
his testimony andias to what it was that Dr Lawler said in his 
testimony must be rejected since what they said was for the 
jury to decide. The court, after objection by counsel for 
appellee, restricted Dr Lawler's testimony as a rebuttal witness 
to a technical reading of his x-rays. The court should should 
not have interpreted such tesimony as a matter of law and it 
should have left its interpretation for the jury to decide 
‘whether Dr Lawler|said that the plaintiff had or did not have 


tuberculosis at the time in question. 


6. Counsel for for appellee's understanding of 
what Dr Wadler knew (un-testified to) that the physician at 
Upshur Street would explain "in detail" to the wife, as narrated 
for us by counsel;for appellee on page 26 of its brief, must 
be rejected as further testimony by counsel. 


III and IV 


THE ANSWER TO ITEMS III AND IV OF APPELLEE'S’ BRIEF ARE 
MATTERS OF LAW AND REQUIRE NO ANSWER HERE. 


GROUP HEALTH ASSOCIATION, INC. 


1025 Vermont Avenue, NW., Washington 5, D.C. 


Group Health Association, Inc., known as GHA and herein referred to as the Plan, has entered 
into a Health Benefits contract with the United States Civil Service Commission, pursuant to the 
Federal Employees Health Benefits Act of 1959, to accept into GHA membership persons electing to 
enroll in this Plan and to provide such enrollees and their eligible family members with comprehensive 
medical, surgical, hospital, and related health benefits on a direct service basis. Section 10(d) of the 
Federal Employees Health Benefits Act of 1959 provides in part: 

Each employee enrolled in such a health benefits plan shall be issued an appropriate document 
setting forth or summarizing the services or benefits (including maximums, limitations, and exclu- 
sions), to which the employee, or the employee and members of his family, are entitled thereunder, 
the procedure for obtaining benefits, and the principal provisions of the plan affecting the cm- 
ployee or members of his family. 


This brochure is the document required by this section of the Act. It describes the principal 


features of this Plan and sets forth, in summary form, the Medical Plan Schedule of Benefits on file with 
the United States Civil Service Commission. 

A person enrolled in the Plan is entitled to the high or low option benefits as sct forth in this 
brochure and as elected by him at the time of his latest enrollment. If he is enrolled for Self and 
Family, each eligible member of his family is also entitled to these benefits. 


The group contract which provides the health benefits referred to in this brochure, may be modi- 
fied or terminated. No such modification or termination, however, will affect adversely any benefit to 


which a member was entitled prior to the modification or termination. 


Chiad f duc 


PresivenT, Board of Trustees. 


